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JUSTICE SAMUEL F. MILLER. 


Aa great jurist has gone. Mr. 

Justice Miller died in Washington on 
the 13th of October. He was the senior 
justice of the United States Supreme Court, 
having served more than twenty-eight con- 
secutive years. 

Samuel F. Miller was born in Richmond, 
Kentucky, on the sth of April, 1816. The 
first twelve years of his life were spent on a 
farm, and there he underwent all the hard- 
ships and toil incident to life of this kind. 
He left school when fifteen years of age, but 
not until he had shown an unusual power 
for study, and a good deal of proficiency in 
grammar and mathematics. He was de- 
voted to both studies all his life. He left 
his books, however, to become an apothe- 
cary’s boy, and served an apprenticeship in 
this calling. He then entered the medical 
school of Transylvania University, now the 
University of Kentucky, whence he gradu- 
ated as a physician in his twentieth year. 

Then he went to Barboursville, a rude 
little hamlet of four hundred inhabitants 
in Knox County, back in the Cumberland 
Mountains, not far from the Tennessee and 
Virginia lines. Here he married, and here 
he doctored without a competitor for ten 
years, during the last two of which he read 
law between sick visits. He discovered his 
uncommon natural aptitude for law and ar- 
gument as a member of the same village 
debating society which not only gave the 
Supreme Court of the United States an 
excellent judge, but also, in the person of 
Green Smith, started a man versatile enough 
to fill creditably the shrievalty of his county, 
the judgeship of his circuit, a seat in both 
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the Kentucky Legislature and the National 
House, and, finally, the sixth auditorship 
of the Treasury, besides giving Governor 
Woodson to Missouri. 

Miller was thirty years old, and the father 
of two children, when he abandoned medicine 
for law. The rising young attorney was an 
enthusiastic follower of Henry Clay. That 
great leader’s attitude toward the institu- 
tion of slavery planted in him the seed of 
When the question of grad- 
ual emancipation came up, he took earnest 
part in behalf of it. The cause was defeated ; 
and in 1850, for the purpose of escaping 
from the effects of local prejudice, no less 
than of seeking his fortune in a newer and 
more hopeful community, the young lawyer 
moved to Iowa. There, making his home 
in Keokuk, which was then no more than 
the distance of a good walk from the slavery 
of Missouri, he became a pioneer politician 
in the Republican party. When the war 
broke out he was a conspicuous leader, but 
had an unbroken record for refusing to be- 
come an office-holder. 

He quickly achieved success at the bar. 
Ambitious, extraordinarily studious, pos- 
sessing a wonderful capacity for work, he 
rapidly gained in reputation as a lawyer, 
and in 1860 was generally looked upon as, 
by odds, the ablest man of his age at the 
bar in his State. When the time came to re- 
organize the demoralized judiciary of the 
divided country in 1862, there was a remark- 
ably unanimous agreement on Mr. Miller 
for an associate justiceship in the Supreme 
Court. The lawyers of Iowa, Minnesota, 
Kansas, and Wisconsin urged his selection, 
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and one hundred and twenty-nine members 
of the House, — thinned out by secession, — 
and five-sixths of the Senators, joined in 
recommending him to President Lincoln. 
At nine o'clock on the evening of July 16, 
and the day after the passage of the re- 
organization law, Mr. Miller’s name was pro- 
posed to the Senate. The nomination was 
instantly confirmed unanimously, without 
reference to a committee, — a compliment 
rarely paid to any one who has not for- 
merly been a member of the Senate. 
Justice Miller, by common consent, has been 
regarded as the strongest man on the Supreme 
bench ever since he took his seat thereon. 
To give his judicial history would amount 
to giving a history of the Supreme Court 
since its reorganization. He first gained 
national reputation in decisions made in 
suits brought from the West to enforce the 
payment of bonds given by municipal cor- 
porations in aid of the construction of rail- 
roads. He !ed the minority of the court at 
that time, which denied the legality of these 
bonds. His view, however, has since pre- 
vailed in all of the leading courts of the 
country. In this he declared himself against 
the railroads’ encroachments, and has been 
a steady opponent ever since of corporation 
influences. One of the most important and 
far-reaching of his decisions was his opinion 
in the case of Crandall v. Nevada. In this 
decision he held that no State could levy a 
tax upon passengers, or upon public carriers 
for conveying passengers through such State 
on the way to another. Maryland, Dela- 
ware, and New Jersey had, for a number of 
years, derived a large revenue from this 
source. Another noted decision of his was 
in the case of Lot v. Hinton (8 Wallace). 
In this he held that the Constitution forbids 
each State from imposing taxes discrimina- 
ting against the products of sister States in 
favor of its own. He also declared himself 
in favor of the right of Congress to assume 
the control and regulation of all railroad 
traffic when it exceeds the bounds of a single 





Clinton bridge, reported in Woolworth’s re- 
ports of Miller’s decisions. His decision 
was the first declaration of the authority of 
Congress over this subject. He, with Swain 
and David Davis, were the original dis- 
senters from the first decision against the 
validity of the Legal Tender Act. Another 
noted decision of Miller’s was in the case of 
Watson v. Jones, in which he decided that 
in all questions of ecclesiastical doctrine, 
discipline and government, the decision of 
the highest tribunal of each denomination 
as to its own rules upon those subjects will, 
in the.civil courts, be accepted as the true 
exposition of the principles of that organi- 
zation, without further inquiry as to their 
soundness. A notable decision in Justice 
Miller’s career was in the slaughter-house 
cases. The opinion was delivered in the 
September term in 1872. It required an 
exposition of the thirteenth, fourteenth, and 
fifteenth amendments of the Constitution. 
These amendments were before the court 
for the first time. The cases had been 
twice argued in the court, and the de- 
cision had been withheld for a year. In 
this decision Mr. Miller held that while 
these amendments secured liberty, suffrage, 
and equality of civil and political rights to 
the African race, and placed the protection 
of these rights and others belonging to cit- 
izens of the United States under the control 
of Congress, the right of the States in regard 
to the control of domestic and internal legis- 
lation remained unimpaired otherwise than 
as above expressed (16 Wallace, 36). It 
was the line of argument in this decision 
which led to the declaration of the uncon- 
stitutionality of the Civil Rights Bill. One 
of the most important chapters in Judge 
Miller’s life was his connection with the 
Electoral Commission in 1877. 

Personally, Justice Miller was one of the 
most popular men in Washington. His 
social qualifications, his lovable disposition, 
and kindly manner endeared him toall. His 


| death is a national loss, and his place upon 


State. This decision was in the case of the | the bench will be exceedingly difficult to fill. 
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CAN IMAGINATION KILL? 


EDICAL doctors and persons experi- 
enced in human ailments are ac- 
quainted with the important part which 
imagination plays in respect to the origin 
and cure of diseases. Medical aid is some- 
times sought by persons who really believe 
themselves suffering from some bodily afflic- 
tion, but who, when examined, are found to 
be quite free from every possible ailment. 
It is also well known that sick persons re- 
cover quickly or slowly according as they 
have or have not faith in their medical ad- 
viser or in his nostrums. This introduces 
the much wider subject of faith-healing, on 
which a great deal has recently been said, 
and by means of which much benefit ap- 
pears to have been derived. Cases in which 
illnesses are originated or aggravated by the 
imagination are numerous; but those which 
have terminated fatally are comparatively 
rare. At first, it is difficult to lead one’s self 
to believe that imagination can really kill; 
but a brief consideration of the slight effects 
produced in less serious cases prepares the 
way for further belief. One or two instances 
of non-fatal cases will suffice. Some time 
ago a girl about sixteen years of age hada 
prescription made up at a chemist’s. The 
prescription was a double one — part being 
for internal use and part for external appli- 
cation only. The usual red “ Poison” label 
was affixed to the bottle containing the 
lotion, and a verbal caution was also given. 
The girl, having been under medical treat- 
ment for some time previous, was permitted 
to take and apply the medicines herself; and 
so careful was she, that her precautions to 
avoid mistakes were the subject of frequent 
comment and occasional banter. One day a 
male cousin, having unfortunately resolved to 
play her a practical joke, transposed the 
labels on the bottles — which in other re- 
spects were not very much unlike — soon 
after the girl had taken her first dose. In an 
apparently careless way her attention was 





directed to the bottles, and, to her horror, 
she discovered that she must have drunk 
some of the lotion. Within half an hour she 
had frightened herself into the belief that 
she was poisoned. She complained of a 
burning sensation in the throat and stomach, 
of colic, and other symptoms of poisoning. 
A little later she was seized with an over- 
powering tendency to sleep. The doctor 
was summoned in haste. He heard the 
girl’s story and applied such remedies as he 
thought proper. But the girl grew worse. 
She was sinking so rapidly that at last the 
frightened and hitherto silent culprit con- 
fessed what he had done. At first the girl 
did not believe him ; and it was not until the 
doctor had taken a large dose from the red- 
labelled bottle that she was convinced. Then 
she began to recover, and in a few hours 
the immediate effects of the practical joke 
left her. A well authenticated case is told 
of a young lady who for seven years or more 
has been under the impression that she is 
paralyzed. She looks strong and healthy, 
but lies all day on a couch, and has to be 
carried about in an invalid chair. She 
shrieks with pain whenever a limb is moved. 
Her parents have taken her to at least a 
dozen physicians, — some of the most emi- 
nent men in London, — and all agree that 
she is in perfect health. One of them plainly 
told her, after a most exhaustive examina- 
tion, that she was simply wasting her par- 
ents’ money, and added, that he would 
gladly give a hundred pounds in exchange 
for such a constitution as hers. 

And now as to the fatal cases. Some time 
last summer an inquest was held in London 
on the body of a young woman who it was 
supposed had poisoned herself. The usual 
examination of the contents of the stomach 
contained a powder which in appearance and 
general character corresponded with a certain 
insect powder. Now, the manufacturer claims 
that this powder is absolutely non-poisonous, 
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and chemists do not regard as a poison the 
vegetable from which this powder is pre- 
pared. Dr. Tidy at the time tried its effects 
upon a rabbit and a dog, and although ex- 
periments on so limited a scale are by no 
means conclusive, still neither animal was 
affected by it. In the absence of evidence 
of other causes to account for death, the 
only assumption that could therefore be 
made was that the woman had taken the 
insect powder believing it to be poisonous, 
and through her own imagination caused her 
death. Some years ago Napoleon IIL, 
while emperor of France, permitted a French 
physician to experiment on a convict who 
was sentenced to death. 
man was delivered to the physician, who 
had him strapped to a table and blindfolded, 
ostensibly for the purpose of being bled to 
death. Near the drooping head was placed a 


vessel of water, which, by means of a siphon | 


arrangement, trickled audibly into a basin 
below, at the same moment that a superficial 
scratch with a needle was made right across 
the culprit’s neck ; perfect silence was main- 
tained, and in six minutes the man was dead. 

General Johnston, leader of the Confed- 


The condemned | 


erate armies, tells of a case that came under 
his own observation. He, when a lieuten- 
ant, learned that some acquaintances had 
concocted a plan for testing the power of 
imagination on the human system. The 
| plan was that half-a-dozen of them should, 
apparently by accident, meet some particular 
individual and comment on his appearance 
| of extreme illness, A healthy young man 
_ was selected for experiment, and the result 
of this joke was that he sickened and died. 
Another case is said to have occurred ina 
university town in Scotland. A college por- 
ter having made himself particularly obnox- 
ious to the students, they resolved to be 
revenged upon him. For this purpose they 
decoyed him into a room one night, held a 
| mock inquiry into his bad behavior, and 
with a great show of outward solemnity sen- 
tenced him to be decapitated, the execution 
to take place at once. The terrified porter 
| was led to a quiet corner where stood a huge 
block and a keen axe; he was then blind- 
folded and compelled to kneel and lay his 
head on the block. The executioner struck 
him on the neck with a wet towel, and the 
| porter was lifted up — dead. 








REMARKABLE RESUSCITATIONS AFTER EXECUTION. 


WE do not as a nation hang so many 
culprits as in bygone years. We may 
by and by cease to inflict this awful punish- 
ment at all. But so long as law and relig- 
ion and justice and public sentiment are 
considered to warrant the continuance of 
this ancient mode of retribution, so long 
there ought to be no mockery, no mistake, 
no trickery about it. If a man survives after 
hanging, without a proof of his innocence 
accompanying his recovery, it would be in- 
finitely better to society (of his wretched 
self we say nothing) that he had not been 
hanged at all; seeing that the sense of a 


just punishment would be swallowed up in a 
kind of pity for the novelty of his position. 

Now, such things /ave occurred sufficiently 
often to merit attention. Men have recov- 
ered their lives—or rather retained life 
under nearly desperate circumstances — in 
spite of what seemed to be a due infliction 
of the punishment of death by suspension. 
For something like six hundred years, at 
any rate, such escapes have from time to 
time been recorded. 

In 1264 there was a woman named Inetta 
de Balsham condemned to death for collu- 
sion with robbers; she was hanged, and 
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remained on the gibbet (if the records of the 
time are to be trusted) no less than three 
days; and yet she survived to receive par- 
don from Henry III. In 1313 Matthew of 
Enderby was hanged for some crime of 
which he had been convicted ; he was cut 
down, and revived just before the body was 
about to be interred. In 1363 Walter Wyn- 
keburn was hanged at Leicester; when cut 
down, he was carried in a cart to the cem- 
etery of the Holy Sepulchre in that city ; he 
gradually regained sensibility while the cart 
was rumbling along, and escaped with life. 
Similar cases occurred in the fifteenth and 
sixteenth centuries. The seventeenth cen- 
tury was exceptionally full of such cases. 
Dr. Plot mentions the strange lot of a Swiss, 
on the authority of Dr. Obadiah Walker, 
master of University College: this man is 
said to have been hanged no less than ¢hir- 
teen times without losing his life ; his wind- 
pipe having been converted by disease into a 
substance almost as hard as bone. 

No case has, perhaps, been more discussed 
or written about than that of Anne Green. 
This poor girl was executed at Oxford in 
1650. After hanging for half an hour she 
was cut down, actually trampled upon while 
prostrate, and her body then consigned to 
the doctors for dissection. To the surprise 
of all, as they were about to commence the 
work of dissection, a slight rattling in the 
throat was perceived, and upon means being 
used for her recovery, she speedily returned 
to consciousness, and the next day talked 
and prayed very heartily. During the time 
of this her recovering, the officers concerned 
in her execution would needs have had her 
away again to have it completed on her ; but 
by the mediation of the worthy doctors and 
some other friends, there was a guard put 
upon her to hinder all further disturbance 
until they had sued out her pardon from the 
government. Much doubt indeed arose as 
to her actual guilt. Crowds of people in the 
mean time came to see her, and many as- 
serted that it must be the providence of 
God, who would thus assert her innocence. 
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A similar case occurred in France in 1625. 
A young girl, Helen Gillet, was tried on the 
charge of infanticide; and although the evi- 
dence was very vague and unsatisfactory, 
she was condemned to death by the parlia- 
ment of Dijon. The execution was to 
take place on May 13th. Weare told that 
on the appointed morning the executioner 
confessed himself and received the sacra- 
ment, and that when he arrived at the scaf- 
fold he exhibited the most lively signs of 
mental anguish. He wrung his hands and 
raised them to heaven, and falling on his 
knees, prayed for pardon from the culprit, 
and begged the blessings of the assistant 
priests. He cried out that he wished he 
were in the place of her who was about to 
receive from him the mortal stroke. At last, 
when the head of the miserable girl was 
laid upon the block, he raised the axe, but 
missing his blow, only wounded her left 
shoulder. The headsman, horror-stricken, 
called aloud to the populace to kill him, and 
stones were thrown at him from all sides. 
His wife, however, who was by his side, 
darted forward, and seizing Helen, placed 
her head once more upon the block, and the 
executioner struck again, but again missed 
his blow. The rage of the multitude now 
knew no bounds, and the executioner fled 
for safety to a small chapel which stood near 
by. His wife then seized a cord, and twist- 
ing it round the neck of the prisoner tried to 
strangle her, but a volley of stones flew 
from the crowd, and the female fiend drew 
out a pair of long sharp scissors with which 
she stabbed her victim in the face and neck 
and different parts of the body. The popu- 
lace, in a transport of rage, killed both her 
and her husband on the spot. The lifeless, 
as it was supposed, body of Helen Gillet 
was taken charge of by a surgeon ; and signs 
of life having been discovered by him, the 
application of prompt remedies restored her 
to consciousness. The inhabitants of Dijon 
then presented a petition to the king, and 
prayed him to grant her his royal pardon. 
The prayer was successful. 
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In 1658 a female servant was hanged for 
some crime at Oxford; she was kept hang- 
ing a longer time than usual, probably on 
account of the wonderful resuscitation of 
Anne Green a few years before. She was 
cut down, and the body allowed to fall to the 
ground with much violence ; yet she lived. 
But the severity of the law insisted upon 
her undergoing a second and more fatal 
hanging. 

The case of Margaret Dickson was one 
that excited great interest in Edinburgh in 
1724. She was hanged for infanticide ; the 
body was cut down and placed in a coffin, 
and removed by her friends with a view to 
interment in the parish churchyard of Mas- 
selburgh. The jolting of the cart and the 
admission of air through some injury to the 
coffin, appear to have combined in resuscita- 
ting the woman; for she showed evident 
signs of life before the cart had proceeded 
one third of the distance. She was removed, 
revived, prayed with by a minister, and re- 
ceived back into the circle of her friends. 
She lived creditably many years afterward, 
had a large family, and sold salt about the 
streets of Edinburgh. 

In 1752 Ewen MacDonald was hanged for 
murder. After the body was cut down it 
was taken to Surgeon’s Hall and placed 
ready for dissection. The operating surgeon 
having to leave the room for a short time, 
was surprised on his return to see the man 
sitting up. Possessing more _ professional 
zeal than humanity, the surgeon took a 
mallet and killed MacDonald outright, in 
order not to be disappointed of an opportu- 
nity for dissection. This atrocious case gave 
rise to much indignant comment at the 
time. 

In 1667 a tailor named Patrick Redmond 





was hanged at Cork for highway robbery. 
After hanging less than the usual time, the 
body was cut down and conveyed to the 
house of an actor named Glover, who found 
means by friction and fumigation to revive 
him. Redmond had the incredible audacity 
to go to the theatre on the same evening, 
and, to the horror of the audience, publicly 
thank Glover for having saved his life. 

In 1747 a man was broken alive upon the 
wheel at Orleans for a highway robbery, and 
not having friends to take care of his body, 
when the executioner concluded he was 
dead, he gave the body to a surgeon, who 
had him carried to his anatomical theatre, as 
a subject to lecture on. The thighs, legs, 
and arms of this unhappy wretch had been 
broken ; yet on the surgeon’s coming to ex- 
amine him, he found life reviving, and by 
the application of proper cordials he was 
soon brought to his speech. 

The present century has not been without 
its instances. Some years since a man was 
executed at Tyburn, and his apparently dead 
body was purchased by a surgeon for dis- 
section, and taken to his house. A servant, 
wishing to see .the body, stole into the 
room, and found the man sitting upright on 
the dissecting-table. The surgeon, a hu- 
mane man, shipped him off quietly to Amer- 
ica, where he amassed a fortune, which in 
gratitude he bequeathed to his benefactor. 
Sir Jonas Barrington, in his “ Personal Rec- 
ollections,” mentions the case of one Lan- 
nigan, who was hanged for the murder of 
Captain O’Flaherty. Lannigan survived, by 
some means which are not explained ; and 
Sir Jonas saw him at the house of Mr. 
Lander in the Temple. He was smuggled 
over to Abbeville, where he died many years 
afterwards in the monastery of La Trappe. 
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THE DETECTION OF CRIME IN CHINA. 


HE Chinese possess no organized de- 

tective force, though the officials some- 
times visit in disguise the scene of a notable 
crime for the purpose of making inquiries, 
and police spies are often locked up with 
remanded prisoners to try to worm out their 
secrets. The lower classes being intensely 
superstitious, the judicial investigation of 
crime usually takes place at night. The 
judgment hall is a lofty building of wood, 
unceiled, and bare of furniture save for the 
raised dais at the north end, where is seated 
the presiding magistrate, attended by his 
secretaries, clerks, and lictors. The only 
light comes from paper lanterns or cotton 
wicks in oil-cups, which but serve to bring 
into prominence the weird shadows flitting 
about the corners and lurking amongst the 
wood-work of the-roof. Silence prevails, 
the few spectators watching the proceedings 
standing like statues. The accused, dragged 
from the darkness and filth of a Chinese 
prison, is forced to kneel before the judg- 
ment seat throughout the trial. Weakened 
by ill-treatment and appalled by his own 
superstitious imaginings, he often requires 
only a little judicious terrorizing to elicit a 
full confession of his guilt. If he prove ob- 
durate, witnesses are called. From these no 
oath or affirmation is demanded, the break- 
ing of a saucer and other forms for adminis- 
tering an oath to a Chinaman laid down in 
English law books being quite unknown in 
Chinese courts. Any hesitation or refusal 
to answer the magistrate’s questions — for 
he is judge, jury, and crown prosecutor all 
in one, and no counsel for the defence is 
allowed — is punished by slaps on the cheek 
or the application of the bamboo to the 
thighs ; and similar penalties more severely 
administered check the giving of false testi- 
mony. Should the prisoner, in face of strong 
evidence, persist in denying his guilt, various 
persuasive measures are resorted to, such as 
forcing him to kneel on chains, hanging him 





up by the thumbs, or suspending him by the 
neck in a wooden frame so that his toes just 
touch the ground. All such tortures are 
illegal; but a confession has to be obtained 
somehow before sentence can be passed, and 
cases are many, and the time allowed for 
settling them short. Seldom can the stout- 
est rogue, or, alas! innocent man, hold out 
against such treatment continued through- 
out the night, and renewed, if necessary, 
again and again. 

When two or more persons are equally 
suspected of theft or the like, the magistrates 
often show great ingenuity in detecting the 
guilty. In cross-examination they are pe- 
culiarly skilful in obtaining damaging ad- 
missions, their suave manner deceiving the 
accused as to the importance of the point they 
inquire about so carelessly. Two instances 
of extra-judicial methods for ascertaining the 
culprit among many equally under suspicion 
deserve to be recorded for their cleverness. 

Some balls of opium taken from a piratical 
junk by a revenue cruiser mysteriously dis- 
appeared while being transferred to the lat- 
ter vessel. Opium is very precious in China, 
and a ball is easily split up and secreted in 
the wide sleeves or the voluminous waistband 
of a Chinese sailor. The commander of the 
vessel was loath to institute a search of the 
ship and crew, knowing well the craftiness 
of his men, and that, even if found, the opium 
would most probably be in the bundle of some 
innocent man. He therefore resorted to a 
plan as simple as it proved effective. In his 
cabin was, as is usual, a shrine of the God- 
dess of Mercy and of the Chinese Neptune. 
Before these deities he instituted a solemn 
service, which was prolonged till evening. 
When night fell, he mustered the crew and 
called them one by one into the dimly lighted 
cabin. Here each man had to make solemn 
declaration of his innocence, kneeling before 
the images, and dipping his finger in a 
saucer of water, to smear his face all over, 
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being warned that, if he were guilty, the 
divinities would make his face appear 
streaked with black. When the thief’s 


turn came, he tried to outwit the gods by | 


rubbing his finger on the bottom of the 
saucer; but, to his horror, when he reached 
the light, his face was all over black marks, 
the wily commander having held the sau- 
cer over a lamp before commencing the 
experiment. 

In another case, where several servants 
were suspected of theft, each man was 
given a bamboo of the same length, marked 


with his name, which had to be deposited | 


in an urn before a small shrine in the outer 
prison where they were confined. The offi- 
cer announced that the culprit’s rod would 
grow, by interposition of Providence, one 
inch during the night. The prisoners were 
then locked up, no watch being kept on the 
urn. On the reassembling of the court, one 


rod was found to be an inch shorter than | 


the rest, as the thief had, under cover of 
darkness, endeavored to circumvent the sup- 
posed divine power by biting a bit off his 
rod. 

When any article disappears from a private 
house, and one of the inmates is suspected of 


purloining it, it is usual, before having re- | 


course to the magistrate, whose underlings 
exact huge fees for doing anything, or noth- 
ing, to call in a priest and hold a commina- 


tion service. This consists in invoking the 
evil spirits and bribing them by offerings 
and music to hound the culprit to death 
within the year. It continues for three days 
and nights, if the terrified thief does not 
confess and make restitution before that 
time, — a result very frequently achieved. 
Europeans living in China have tried this 
method, but not with much success, as the 
gonging and other discordant sounds which 
constitute the “music” so effectually drive 
away sleep that the neighboring foreigners 
insist on its being intermitted during the 
night, and so, say the Chinese, spoil the 
charm. 

Of late years, Chinese newspapers on the 
European model have been started, and are 
well supported in the matter of advertise- 
ments. So now the loser of bank-notes or 
other portable property can, and very fre- 
quently does, announce his loss in good Chi- 
nese in the columns of one of three leading 
dailies, offering suitable rewards for the re- 
covery of his property and the detection of 
the thief. 

The European settlement at Shanghai 
alone of all the towns of China employs 
regular detectives at the expense of the 
ratepayers. When, if ever, the Chinese 
Government will follow the example set 
them by this “ Western” community, it is 
impossible to predict.— Chambers Fournal. 
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THE HIGHEST COURTS OF LAW IN NEW HAMPSHIRE, — 
COLONIAL, PROVINCIAL, AND STATE. 


By CuHartes R. CORNING. 


‘_ judiciary of New Hampshire has 
long enjoyed a high reputation among 
the lawyers of the land. Its judges have 
been men of learning, and occasionally men 
of genius; and their decisions have been 
recognized and cited in the highest tri- 
bunals of the United States and of Great 
Britain. Considered historically, the Su- 
preme Court of the Granite State does not 
offer much of value or of interest; it has 
undergone certain vicissitudes incident to 
the exigencies and the spirit of the times, 
and it has appeared under various names, 
according to the temper of partisanship. 
Like nearly all judicial systems, our highest 
court has passed through a sort of evolu- 
tion, which has affected the character of 
the bench less than it has affected its 
methods and procedure. In the ceaseless 
turmoil of politics the bench did not escape 
unscathed, and change after change was 
made in its membership; but in no case did 
these shocks bring scandal in their train. 
On the contrary, they merely put spectacles 
of a different political color over the eyes of 
the judges ; but beyond this even the ultra- 
radical politicians of New Hampshire did 
not go. It is now more than a decade since 
the present court passed through a wager 
of political battle, and its permanency now 
seems to be assured; for by an unwritten 
law the dominant party is entitled to a ma- 
jority of the judges, —four out of seven, — 
and any vacancy is at once filled by the 
appointment of a lawyer entertaining the 
same political belief as the deceased or re- 
tiring judge. How long the present form 
of our judicial system will endure is a 
question independent of partisanship, and 
its settlement will be in accord with the 
best and promptest despatch of justice. In 
States where politics have been one-sided, 
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judicial affairs have been rarely disturbed ; 
but in the close and hard-fought common- 
wealths, the influence of political prejudices 
prevails to a greater or less degree, and it 
would scarcely be American human nature 
if it were not so. 

Unfortunate as such influence may be, 
and calculated as it certainly is to bring 
suspicion on the purest department of gov- 
ernment, yet it can be safely affirmed that 
the ermine of our courts has never been 
soiled by dirty hands nor infected by the 
breath of scandal. That the judges should 
be of the same way of thinking as the ma- 
jority of voters was as proper in the old 
times as that the town minister should 
preach the belief of his parish. The hard- 
headed fathers who had driven out the Brit- 
ish and expatriated the Tories were not likely 
to sit tamely at the bar of Common Pleas, 
and hear the law given out by political here- 
tics, — not at all; and the overturning of 
courts was to them a political duty as im- 
perative as was the seizure of Castle William 
and Mary, or the imprisonment of Col. John 
Fenton. 

In the distant colonial days the process 
of justice was exceedingly simple; for the 
judges decided questions according to their 
notions of abstract right and wrong, caring 
little for precedent and less for consistency. 
Back farther than this, the law necessary to 
good government was administered by the 
agents of the trading-companies, and it was 
not till about the year 1641 that regular 
courts are mentioned in the books. In 1680 
either increased litigation, or the impor- 
tance of creating a set of office-holders, had 
the result of establishing a superior and 
inferior court, with stated terms and 
A few years after this 


an 
places of meeting. 


! the judiciary system was remodelled by the 
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Assembly ; and this continued, with some 
modifications, down through the Revolution 
and into a few succeeding years. 

In New Hampshire, as in other colonies, 
a ludicrous looseness prevailed in the depart- 
ment of justice, extending down to the close 
of the eighteenth century ; and yet legal 
procedures were characterized by the appli- 
cation of good sense, so that justice and 
equity were kept in their legitimate channel. 
These old courts had stated times for meet- 
ing, in Exeter, Hampton, and Portsmouth, 
where the judges went through the cere- 
mony of hearing causes and giving de- 
cisions; and wise beyond his fellows was 
that suitor who could guess what the same 
court would hold at its next sitting. It 
does not appear that the people held the 
judges in lofty veneration, for the whole 
process of justice savored too much of a 
lottery, where luck, and not reason, won 
the prize. Law learning was not a requi- 
site for judges till long after the Revolu- 
tion; and it came to pass that almost 
anybody except a lawyer was thought of 
as the proper person to sit on the bench. 
Laymen were repeatedly appointed, and 
this practice continued with general ap- 
proval until judicial affairs soon became 
nothing more than a bundle of wrongs and 
grievances bound up in faded red tape. 

Throughout the young Republic the bur- 
dens imposed by the war were so heavy that 
the stoutest patriots lost courage, debts pub- 
lic and private harassed every one, and the 
courts, as well as the Government, lacked 
the confidence of the people. While this 
vexed condition of affairs was threatening, 
new men came to the front and furnished 
the brains and energy to overcome the ob- 
stacles. In statesmanship and administra- 
tive ability they showed themselves to be 
the peers of their contemporaries in Europe, 
and by their splendid achievements saved 
the country from utter ruin. But these 
great men, although lawyers, did not seek 
the bench in search of fame; their talents 
were given elsewhere, thus leaving the law 








to work out its own regeneration. And so 
it was in New Hampshire, — the courts were 
neglected by able men, although the profes- 
sion contained very eminent members ; but 
as the bar was not the training-school for 
the judges, it exercised but little influence 
on the public mind. 

During the Revolution, Meshech Weare, 
who was given to theological studies, was 
Chief-Justice of the Superior Court, while 
one of his two associates was the celebrated 
Matthew Thornton, a patriot by calling and 
a physician by profession. These men were 
among the most prominent in the land ; but 
while they achieved renown in the history of 
their State and country, they scarcely could 
have been selected as exponents of the 
niceties of pleading, whatever abilities they 
may have possessed at nation-making. And 
yet it was by men like these, although not 
always so able, that the judicial policy of the 
State was for a long time directed. In 1782 
Samuel Livermore became Chief-Justice, 
bringing to the bench a resoluteness of 
purpose seasoned with some law learning, 
that gave him legal distinction and renown. 
Even to-day one hears among the old ra- 
conteurs of the bar stories of this judge. 
Livermore was one of the marked charac- 
ters of the epoch, who was as independent 
of conventionality as any living being could 


_be, and yet he enforced respect by his rugged 


honesty and his sound interpretation of the 
law. He attached no importance to prece- 
dents, and to quote any would invite his 
anger and set loose his sharp and merciless 
tongue. Even when gross inconsistency 
marked his decisions, and his attention was 
called to his former rulings, he was not 
disturbed, but merely replied that ‘“ Every 
tub must stand on its own bottom.” He 
frequently cautioned the jury against “ pay- 
ing too much attention to the niceties of 
the law to the prejudice of justice.” He 
was firm in his determination not to go 
back into the past in quest of authorities ; 
so he laid down the inflexible rule that all 
reports of a date prior to the Declaration 
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of Independence might be cited in his court, 
not, however, as authorities, but as enlight- 
ening by their reasonings the judgment of 
the court, but that decisions of a later date 
would not be received. 
was afterwards a distinguished member of 
the First and Second Congresses, and of 
the Senate, where he served during several 
years as President pro tem. He was the 
most conspicuous per- 
sonality as regards 
eccentricities that has 
ever favored the bench 
with its presence; and 
his peculiar mental 
condition was again 
seen in his son, an- 
other Judge Liver- 
more, who came upon 
the stage a quarter of 
a century later. 

In spite of men in- 
tellectually strong, the 
bench did not recog- 
nize law as a science, 
or even as a system ; 
therefore, while the 
State made progress 
in every other direc- 
tion, it remained sta- 
tionary as to its courts. 
The bar, confronted 
with the  unprofes- 
sional character of the 
bench, was compelled 
to adapt itself to existing conditions, and pa- 
tiently await the improvement that must come 
in the inevitable order of things. Here is an 
illustration of judicial utterance common to 
the period. The judicial genius who deliv- 
ered himself of this charge was John Dud- 
ley, a trader and farmer, who was on the 
bench many years prior to 1797. And yet, 
with all his crudities and absurdities, this 
man was regarded by Theophilus Parsons 
and Jeremiah Smith as more than a match 
for any lawyer in the State. ‘Gentlemen, 


you have heard what has been said in this | 


Judge Livermore | 








SAMUEL LIVERMORE. 


case by the lawyers, the rascals! . . . They 
talk of law. Why, gentlemen, it is not law 
that we want, but justice! They would 
govern us by the common law of England. 
Common-sense is a much safer guide, — the 
common-sense of Raymond, Epping, Exeter, 
and the other towns that have sent us here. 
A clear head and an honest heart are worth 
more than all the law of all the lawyers. 
There was one good 
thing said at the bar. 
It was from Shak- 
speare,—an English 
player, I believe. No 
matter; it is good 
enough almost to be 
in the Bible. It is 
this: ‘Be just, and 
fear not.’ It is our 
duty to do justice be- 
tween the parties, not 
by any quirks of the 
law out of Coke and 


Blackstone, — books 
that I never read and 
never will. . . . Now, 


Mr. Sheriff, take out 
the jury; and you, 
Mr. Foreman, do not 
keep us waiting with 
idle talk, of which 
there has been too 
much already, about 
matters which have 
nothing to do with the 
merits of the case. Give us an honest ver- 
dict, of which, as plain, common-sense men, 
you need not be ashamed.” 

Happily, as the effects of the war dis- 


| appeared, a better tone pervaded the courts 


of justice; the bar and the people recog- 
nized the shortcomings of the bench, and 
at once took measures for its reformation. 
The days of hap-hazard law may never dis- 
appear, but the days of the layman judiciary 
have gone never to return. The lawyers of 
that period found their work of regeneration 
hard and discouraging ; and yet such giants 
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as Mason, Plumer, Smith, and Sullivan were 
among the laborers. The niggardliness of 
compensation did more to retard the re- 
form than all other causes combined. The 
salaries were not equal to the wages of an 
artisan. The Chief-Justice received eight 
hundred and fifty dollars a year, and each 
associate fifty dollars less; and to show 
the munificent disposition of the Legislature, 
the vote putting the salaries at these figures 
was passed, after a long opposition, by 73 
yeas to 62 nays. The offices could not be 
filled by lawyers unless at great personal 
sacrifice, and the bar viewed with chagrin 
and alarm the sorry condition of their 
courts. 

But one lawyer set himself hard at work, 
determined that he would do what he could 
to raise the standard of both bench and bar. 
His name was Jeremiah Smith. He was 
one of the purest and most unselfish of pub: 
lic men, and to his efforts may be attributed 
the improvement of legal affairs. 

On the 20th of February, 1801, Jeremiah 
Smith was appointed a circuit judge of the 
United States, —a coveted honor, and one 
that gave great satisfaction to the people; 
but never was judicial preferment more 
briefly enjoyed, or more ruthlessly taken 
away. The history of John Adams’s mid- 
night court, as his opponents termed it, is 
interesting, if not comical. The victorious 
Jeffersonians would stand no such sharp 
practices ; and no sooner were they installed 
in power than they legislated the newly 
organized Circuit Court out of existence. 
This was certainly one of the grimmest 
parliamentary acts ever recorded; but ap- 
peal there was none, so Judge Smith and 
his associates found themselves practising at 
the bar as if no unusual honor had been 
conferred upon them. Smith, however, was 
too good a man to be forgotten; and in 
August, 1802, Governor Gilman appointed 
him Chief-Justice of New Hampshire. In 
this office he continued till 1809, devoting 
all his time to his duties, often overworked 
but never discouraged, and always conscious 
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that the people looked to him for those re- 
forms that had long been demanded. He 
accomplished much, and with him arose a 
new order of things. The idea that law 
was a science seemed never to have entered 
the heads of the old judges during their 
supremacy. To them law was looked upon 
as a superior mode of arbitration, where 
each case was to be adjudicated indepen- 
dently of every other case. From these 
propositions the new Chief-Justice emphati- 
cally dissented. He had well-defined ideas 
on the subject, and so far as he was able he 
insisted that certain rules should be strictly 
observed by those who practised before him. 
At all times he was exacting; and he fre- 
quently took occasion to lecture the bar on 
the necessity of going by rules and certain 
precedents that he had laid down for guid- 
ance. His mission was successful; and 
when he left the bench it was the testimony 
of all that in no State was the law adminis- 
tered with greater wisdom and precision. 

With Judge Smith the law was a great 
and comprehensive science, founded on rea- 
son, and capable of consistent application, 
and not a cunning contrivance for tripping 
up the unwary, and throwing dust in the 
eyes of the uninitiated. In his own words 
is recorded, ‘If the world should be pleased 
to speak of me after I am dead, let them 
say, He was a judge who never permitted 
justice to be strangled in the nets of form.” 
Firm and impartial, learned and diligent, his 
example is worthy of emulation. When he 
left the bench it was felt throughout the 
State that the judicial system had been re- 
generated, and that henceforth only lawyers 
of character and attainments should be 
called to the judgeships. 

Judge Smith was succeeded by Arthur 
Livermore, a good lawyer, but, like his 
father, whose acquaintance we have just 
made, painfully eccentric and uncertain. 
He had certainly inherited many of those 
salient characteristics that made his father 
so famous. The bar, however, respected 
him, as well as his two associates, Richard 
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Evans and Clifton Claggett, and they rode | 


the circuits with general acceptance. Even 
at this early period politics and justice 
maintained a partnership, and the fact that 
these judges stood well with the dominant 
party may have enhanced their judicial rep- 
utations. From the earliest times party feel- 
ing ran high in New Hampshire, and a man 
could renounce the Christian scheme of salva- 
tion with far less per- 
sonal inconvenience 
than he could turn his 
back on his party and 
come out for the oppo- 
sition. A sentiment 
so deeply held had 
its influence on the 
courts, and it was 
only natural that the 
party in the minority 
should regard every 
department of the 
Government with sus- 
picion and sometimes 
with alarm. In later 
years this feeling has 
largely abated, but who 
can predict what might 
come of some tremen- 
dous partyexcitement? 
But in the young 
years of this century 
the people were half 
crazed with politics, 
and were always on 
the war-path. The yearly struggles between 
the Federalists and the Republicans were 
fierce and stubborn, resulting in alternating 
victories ; but in 1813 the Federalists came 
out ahead, and their adherents called for ven- 
geance. The Revolutionists on the banks 
of the Seine were not more impatient before 
the guillotine than were the hot-tempered 
politicians on the Merrimack in the presence 
of so many victims. They did not wait to 
address the judges out of office according to 
the mode pointed out by the Constitution, 
but deposed the whole judiciary system by 
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creating another in its stead. At one swoop 
the Superior and the Inferior courts went out 
of existence. To justify these measures the 
leaders showed the gross imperfections and 
irregularities of the old courts, and claimed 
that while the process was severe, circum- 
stances demanded it. This reasoning only 
roused the other party to redoubled exer- 
tions under the battle-cry of Revenge, and 
the people were kept 
alive to partisan issues 
during many years 
following. 

At this juncture 
Judge Smith again 
became _ prominent. 
Since his retirement 
from the bench he 
had been Governor 
of the State, and he 
now (1813) was ap- 
pointed Chief-Justice 
of the Supreme Ju- 
dicial Court, with Ar- 
thur Livermore and 
Caleb Ellis as asso- 
ciate justices. It was 
conceded that this 
was the ablest tri- 
bunal that the State 
had ever known; but 
it was a_ political 
court, so the furious 
Republicans declared, 
and this party fool- 
ishly denied its legal existence, and en- 
couraged citizens to obstruct its functions. 
The old judges, Evans and Claggett, held 
to this absurd and violent view, and actu- 
ally rode their circuits and endeavored to 
hold court as if such persons as Smith 
and his confréres never existed. The party 
newspapers sustained them in their mis- 
guided course, and the politicians outside 
the bar nodded approval. The lawyers, 
however, were too wise and prudent to be 
carried away by the prevailing insanity, and 
to their conservative attitude the preserva- 
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tion of order throughout the State was 
largely due. 
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| the people that he was a vain and shallow 


In certain localities there was cause for | 


apprehension, for the presence of the de- 
throned Evans and Claggett stimulated the 
popular excitement; but the potent, invisi- 
ble spirit of common-sense rose paramount 
to prevent bloodshed and rioting, and fur- 
nished gratifying proof of the splendid dis- 
cipline and patriotism of the citizens as a 
body. 

When Judge Livermore entered the court- 
house at Dover to hold his first term, he 
found his former companions in ermine on 
hand, resolved to carry on the business of 
the term. By some compromise he effected 
a part capitulation, whereby the rival courts 
could occupy the halls of justice at different 
hours, —the Evans-Claggett court to have 
its say in the morning, while the new court 
held forth in the afternoon. 

It was at this term that Livermore put 
himself in a remarkably embarrassing posi- 
tion by vehemently denouncing the change 
in the judiciary, hinting at bribery and dis- 
honesty generally, and winding up by a vol- 
ley of choicest Livermorese ; and yet this 
singular man continued to sit on the bench 
a contented and earnest participant in its 
unconstitutional and sordid emoluments. 

At Exeter the Chief-Justice and Judge 
Ellis met with considerable opposition, which 
had about it certain symptoms of violence ; 
but the calm demeanor and good sense of 
the former allayed the animosity, and pre- 
vented any outbreak. As at Dover, the old 
judges seated themselves on the bench 
alongside the new, and proceeded to coun- 
termand the orders of the Chief, — even 
going so far as to command the clerk to 
administer anew the oath to the jurors, de- 
claring that the oath as given by Judge 
Smith was illegal and of no binding force. 
Ex-Judge Evans took occasion to make 
several speeches on the unconstitutionality 
of the act whereby the Superior Court was 
said to have been abolished ; and the imme- 
diate effect of his speeches was to convince 





man, whose original appointment was a 
mistake. During all this annoyance Judge 
Smith and his associate Ellis bore them- 
selves like gentlemen, and kept their tempers 
unruffled. The spectators and the mob- 
inclined partisans quickly saw how farcical 
and childish such proceedings were, and 
they quietly withdrew, murmuring their 
contempt for those who had deceived them. 
The sheriffs of two counties refusing to 
recognize the new court, Governor Gilman 
summoned the Legislature in extra session, 
and the offenders were summarily removed 
from office. One of these sheriffs was Ben- 
jamin Pierce, the father of President Pierce. 
The contest that once was threatening had 
been happily averted, and the course of jus- 
tice glided on unobstructed. 

The attempts of Evans and Claggett were 
looked upon as laughable; and the story of 
the old woman, who, being told of their ac- 
tions, said that the judges were like her hen 
turkey, who kept sitting and sitting like an 
old fool after the eggs had been taken away, 
illustrated the popular feeling regarding the 
old courts. 

Everybody behaved well, and all thoughts 
of violence were banished. But the Repub- 
licans were none the less hard at work in 
every school-district throughout the State, 
bent on having revenge at the ballot-box ; 
so when the votes were counted after the 
March meeting in 1816, it appeared that 
William Plumer, the Republican candidate 
for Governor, had 20,652, and James Sheafe, 
the Federalist candidate, had 18,326. 

Here was the looked-for overturn at last, 


and the headsman again set up the decapi- © 


tating machine in the state-house. Gov- 
ernor Plumer was one of the most eminent 
of New Hampshire public men, and after 
the lapse of fifty years his reputation stands 
unblemished in the annals of the Republic. 
A philosopher, student, and statesman, he 
was on intimate terms with the leading men 
of the period, especially with Thomas Jeffer- 
son. No governor has exercised greater 
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influence on legislation ; and many of the re- | 


forms that he suggested are now firmly held 
as a part of the governmental system. 

To a certain extent he was a politician ; 
but his politics were of the highest order, 
and he refused to be bound soul and body 
to any political party. This rare blending 
of party policy with the general welfare was 
conspicuously shown by his prompt ap- 
proval of the bill to 
create a new judiciary, 
and his persistency in 
giving the minority a 
fair representation on 
the bench of the new 
courts. The court of 
which Judge Smith 
was Chief was abol- 
ished by a strict party 
vote; but as some 
question might arise 
as to the constitution- 
ality of this change, 
every judge was spec- 
ially addressed out of 
office, thus making the 
action secure against 
all possible question. 
But this procedure put 
the dominant party 
in this position, as 
regarded Evans and 
Claggett: If Judge 
Smith and his judges 
needed to be ad- 
dressed out in addition to being legislated 
out, then the old judges, Evans and Clag- 
gett, had good cause of complaint, for 
they had only been legislated out. In this 
view they had continued judges de jure 
during the last three years, and still con- 
tinued judges de jure. As their status 
might be a cause of confusion and doubt, 
and the source of contention in the future, 
the Legislature formally addressed them 


| 


= 


been accomplished, the State now presented 
the anomaly of being absolutely judgeless, 


| —a sovereign State with not the slightest 


| vestige of judicial authority. This danger- 
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out of their almost forgotten and ridiculous | 
judgeships, thus extinguishing all claims un- | 


der the old judiciary acts. All this having 


ous condition lasted several weeks, and 
might have lasted indefinitely had it not 
been for the wisdom and statesmanship of 
the Governor. 

All judicial appointments had to be con- 
firmed by the Council, 
and at that time that 
body was made up 
of three Republicans 
and two Federalists, 
who seemed willing 
to do anything ex- 
cept to compromise. 
Unanimity was im- 
possible; but the Gov- 
ernor nominated as 
Justices of the Su- 
perior Court, Jere- 
miah Mason, William 
M. Richardson, and 
Samuel Bell. Rich- 
ardson was promptly 
confirmed, and so was 
Bell, after considera- 
ble discussion ; but 
Mason’s political views 
were against him, and 
thus was saved to the 
American bar the 
greatest common-law 
lawyer of any age. 

Thus furious was political policy. En- 
slaved to that touching tenet, that to the 
victor belong the spoils, the five Councillors 
wrangled, and got angry, because one side 
or the other might get some advantage in 
the division of the plunder. In all, there 
were seventeen judges to be appointed, 
and Plumer insisted on giving the minority 
party its representation ; so, accordingly, he 
named seven Federalists to the new vacan- 
cies. But party prejudices were too strong ; 
and though promptly confirmed, all but one 
judge declined to serve. The best men in 
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the old Federalist ranks approved of this 
rude policy, and Daniel Webster even 
nodded his lion head in commendation of 
such a course. 

At length the Governor, after repeatedly 
soliciting Mr. Mason to accept the office, 
and his positive refusal, reluctantly turned 
in other directions, and appointed young 
Levi Woodbury, thus making the highest 
court to consist of Richardson as Chief, 
and Bell and Woodbury as associates. This 
was a trio of able men, and the bench 
speedily gained a high place among the 
State judiciaries. For two-and-twenty years 
Chief-Justice Richardson administered the 
law with an even hand and becoming dig- 
nity, thus making the longest term of con- 
tinuous service that ever fell to the lot of a 
New Hampshire judge. The present Chief, 
Charles Doe, had it not been for a political 
hiatus of two years, has been on the bench 
since 1859, which is almost the longest ten- 
ure of judicial office ever held. With Judge 
Richardson came a reform that will cause 
his name to be revered by the profession ; 
for it was he who began the systematic re- 
ports of decisions. Before this the only way 
to get reports was from the note-books of 
the judges, or from minutes jotted down by 
some methodical lawyer, both very uncer- 
tain and doubtful sources of information. 
To a man who loved order, as Judge Rich- 
ardson did, such a loose practice shocked 
him, and he forthwith made arrangements 
whereby the decisions should be collected 
and regularly published. 

The new court had scarcely got into 
working order, when the Dartmouth College 
Case came before it for adjudication. The 
Chief-Justice delivered the unanimous opin- 
ion of his court, and thus rescued his name 
from legal oblivion. This great lawsuit is pre- 
eminently the cause célébre of the American 
bar, and will always remain so, owing to the 


remarkable combination of circumstances | 
The Dred Scott Case de- | 


attending it. 
pended entirely upon the social condition 
of the times for its renown, but the case of 
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the College involved the gravest public pol- 
icy, and brought forth from the highest tri- 
bunal in the land an interpretation of the 
National Constitution. But in a personal 
point of view the case was remarkable. 
Around none has such an array of superior 
intellect ever been gathered. The judges 
and the lawyers who actively took part in the 
trial and arguments bear the greatest names 
in American jurisprudence and statesman- 
ship, — Webster, Marshall, Story, Mason. 
Kent, Wirt, Pinkney, Hopkinson, Smith, 
Richardson, Woodbury, and Bartlett. The 
decision of Judge Richardson and his asso- 
ciates, while overruled by Judge Marshall, 
was acknowledged to be able ; and Mr. Web- 
ster declared it to be “ plausible and ingen- 
ious,” — qualifying terms emanating, maybe, 
from the great man’s prejudice. For more 
than two decades, often distressed by ill- 
ness, Judge Richardson kept toiling on ; but 
at last disease wore him out, and he died 
March 23, 1838. He was industry personi- 
fied, and his habits contributed largely to 
the better preparation and trial of causes. 
Judge Bell, who went on the bench at the 
same time, had resigned in 1819 to take his 
seat as Governor, while his associate, Wood- 
bury, stayed a little longer, when he too re- 
signed, in 1823, to become chief-magistrate 
ot his State. 

To the remotest generation of political 
students the name of Levi Woodbury will 
be known, for he was the sure possessor 
of that ability that history will keep fresh. 
His name is connected with the most hon- 
orable offices of the Republic and the 
State. Twice he was chosen to the Sen- 
ate of the United States; twice he held 
cabinet positions, namely, Secretary of the 
Navy and Secretary of the Treasury; twice 
he was offered distinguished diplomatic mis- 
sions, — once to Great Britain, — but de- 
clined them. On the death of Judge Story, 
in 1845, President Polk appointed Mr. Wood- 
bury as his successor. Judge Woodbury was 
distinguished for practical wisdom and mar- 
vellous powers of analysis, and yet but few 











public men exceeded him in that peculiar | 


temperament that sees the ideal. His ad- 
dresses are masterpieces of learning, and his 
mind was so receptive, and its richness so 
full, that he taught whenever he talked. 
Although he lived among a school of states- 
men such as John Quincy Adams, Calhoun, 
Webster, Clay, and Benton, he was fully 
their equal in those cold powers of reason 
and logic that always 
characterize lofty in- 
tellects. In debate 
he was pre-eminently 
powerful; and his par- 
ticipation in the fa- 
mous contest over the 
Foot resolution gained 
for him the sobriquet 
of “the Rock of the 


Democracy.” Judge 
Woodbury died in 
1851. 


The places on the 
New Hampshire 
bench made_ vacant 
by the withdrawal of 
Bell and Woodbury 
were filled by Samuel 
Green and John Har- 
ris. They were care- 
ful and_ industrious 
lawyers, but laid no 
claim to brilliancy. 
The Superior Court 
was now reasonably 
secure from political overthrow, inasmuch 
as the old Republican party, under the new 
appellation of Democratic, had intrenched 
itself in every school-district throughout the 
State, beyond the power of the Whigs to 
dislodge it. Thus the administration of law 
went along smoothly and uneventfully till a 
few years later, when a lawyer came upon 
the bench who was destined to give it a 
world-wide reputation. 

The Court of Common Pleas established 
by the Act of 1816 was abolished in 1832, 
when a law was passed allowing one justice 
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to preside at the trial of all civil cases, and 
at all criminal trials except murder and 
treason. The effect of this was to put more 
work on the Superior Court; but it simpli- 
fied practice, and was generally well re- 
ceived by practitioners. It so happened 
that the lawyer who prepared this bill was 
Joel Parker, who had been a member of the 
Legislature from Keene, and had labored 
hard to bring about 
a change in the judi- 
ciary; and he now 
quite unexpectedly 
found himself ap- 
pointed to help in 
carrying out the 
provisions of his law, 
and to test their ef- 
ficacy. 

Like so many of 
New Hampshire’s em- 
inent judges, Joel Par- 
ker went on the bench 
while comparatively a 
young man. When 
his townsman, Gov- 
ernor Dinsmoor, of- 
fered him a seat on the 
Superior Court of Ju- 
dicature, Mr. Parker 
had attained his thirty- 
eighth year; but his 
professional _ career 
had made his name 
widely known, and the 
appointment gave satisfaction to all. Judge 
Parker held this office till 1838, -—— a period 
of five years, — when Chief-Justice Wil- 
liam M. Richardson died, and he immedi- 
ately became his successor. Judge Parker’s 
opinions are contained in thirteen volumes 
of the New Hampshire Reports, from the 
sixth to the eighteenth inclusive; and in 
those days, when judges were reporters as 
well, the industry and painstaking of this 
judge may be seen in the extraordinary 
number of opinions that he prepared, Dur- 
ing the period that he sat as one of our 
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highest court, twelve hundred and forty-four 
cases were reported, comprising seven thou- 
sand four hundred and fifty pages, and of 
this number Judge Parker wrote five hun- 
dred and ten opinions, covering three thou- 
sand three hundred and fifty-six pages. He 
was independent in his reasoning, and he 
trusted thoroughly in himself. His natural 
abilities were largely reinforced by much 
study and reflection, 
and his courage was 
worthy an _ ancient 
crusader. He paused 
not at the “ what have 
beens” in jurispru- 
dence, but went boldly 
on to what he con- 
ceived to be the true 
reasoning ; and if he 
found his path encum- 
bered with the litter 
of former days, he 
brushed it aside, so 
that the way might 
be clear and open. 
Britton v. Turner, 6 
N. H., one of his ear- 
liest cases, illustrates 
that superb indepen- 
dence of mind that 
always marked Judge 
Parker’s judicial ca- 
reer. Here he clearly 
lays down a rule on 
the question of liabil- 
ity on a special contract for labor, and brings 
to his reasoning all that lucidity of state- 
ment for which he was noted. 

It was Judge Parker, — then a bachelor, 
to be sure, — who in Parsons v. Parsons, 9 
N. H., and in subsequent decisions, recog- 
nized the rights of married women as against 
the creditors of their husbands. This was in 
advance of the authorities in many States ; 
and Charles Sumner, then editing a law 
magazine, took occasion to accord to Judge 
Parker a high standing among the jurists of 
the country, although complaining that the 
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New Hampshire bench in its learning did not 
show “the taste and tincture of distant an- 
tiquity.” Joel Parker seems to have had an 
inborn disposition to trip up the unwary ; 
and it began when he was a youngster. It 
is related that when he was a boy he was a 
member of the militia; and one day, as the 
orderly-sergeant was slowly going down the 
company front marking absentees, young 
Joel slyly thrust his 
musket between the 
non-commissioned 
legs, and sent the fel- 
low sprawling. All 
through his life he 
stood ready to dispute 
with any one as to 
matters that seem too 
trifling for serious 
thought, and yet in his 
hands they became al- 
most mighty. No man 
had a deeper respect 
for learning, and yet 
he never hesitated to 
question that learning 
if he thought there was 
aflaw init. Hedid not 
apologize, but plunged 
in, and seizing the ques- 
tion shook it thorough- 
ly. It was this fearless- 
ness that caused the 
famous controversy 
with Joseph Story. 
This celebrated discussion came near get- 
ting New Hampshire into a serious misun- 
derstanding with the General Government. 
But Judge Parker knew that he was right; so, 
regardless of everything, he buckled on his 
armor and did valiant battle. At times that 
verbal discussion touched closely the limits 
of judicial decorum, and a temperful spirit 
was plainly manifest ; still on went the strife, 
only to be finally ended some years after 
Judge Story’s death. The cause of this con- 
troversy, which created such excitement all 
over the country, was the question whether 
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an attachment was or was not a lien. 
matter got into politics, and, after the man- 
ner of Granite State politics, was debated in 
every grocery-store, and argued after Sun- 
day meetings on the green and in the adja- 
cent horse-sheds. 


| 


The | 


479 





search acquired in his long career on the 
bench, and the records of his professorship 
prove his great industry. Twenty years was 
his term of service in the Law School, —a 
period of hard but lasting work, not un- 
mixed with participation in the discussions 


The unmistakable symptoms of a State- | of constitutional questions growing out of 


rights fever began to show themselves, and _ the war of the Rebellion. 


He resigned in 


for a while the temperature was dangerously | 1868, and died at Cambridge in August, 


high. Here is one of 


1875. “He contrib- 
uted largely to the 





the resolutions passed 
by the House of Rep- 
resentatives of New 
Hampshire by a vote 
of 190 ayes to 19 


noes: 


“ Resolved, That we 
highly appreciate and 
heartily approve the firm 
and decided stand which 
has been taken by the 
Judges of our Superior 
Court in opposition to 
the unwarrantable and 
dangerous assumptions 
of the Circuit Court of 
the United States in the 
recent controversy be- 
tween said courts grow- 
ing out of the operation 
of the Bankrupt Law ; 
and that, in our opinion, 








sound foundation of 
the science of Juris- 
prudence in the State 
whose laws he admin- 
istered, and spread his 
influence widely over 
the country through 
the pupils whose stud- 
ies he guided and 
assisted.” 

Upon the retirement 
of Judge Parker, in 
1848, his mantle de- 
scended on worthy 
shoulders, and _ the 
spotless integrity and 
intellectual strength 
of the Superior Court 
suffered no deteriora- 
tion. John James Gil- 
christ, of Charlestown, 





they ought to and will 
be sustained in that 
stand, if need be, by 
the united voice and 
power of the government and people of this 
State.” 


WILLIAM 


No blood was shed, for about that time 
the whole subject suddenly went out of 
sight, and the inauguration of civil war on 
the great question of whether an attachment 
was or was not a lien was happily averted. 

Chief-Justice Parker resigned in June, 
1848, and immediately entered upon his 
new duties as Royall Professor of Law at 
Cambridge. He carried 
habits of profound labor and patient re- 


became his succes- 
sor. Gilchrist was a 
man of fine personal 
appearance and bearing, not unduly ambi- 


.» FOSTER. 


_ tious nor place-seeking, but a calm, even 


with him those | 


man, of splendid attainments both in law 
and literature. He was early distinguished 
among the older Jawyers as a young man of 
decided legal ability ; and in 1840, when he 
was called to the bench, every one acqui- 
esced in the deserved promotion. He was 
in his thirty-first year; but his preparation 
had been ample, for he had enjoyed unusual 
advantages in the way of practice, and his 
learning was unquestioned. 


It has often been the custom in New 
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Hampshire to put young men on the bench, 
and the practice has been amply justified by 
the results. They carry no prejudices of 


The Green Bag. 


long standing to their position, and they are | 


less likely to act in the dual capacity of 
judge and counsel. With substantial ability, 
and a sufficient stock of legal knowledge, 
and above all sound health, there certainly 


is more to be expected from the student- | 


judge of thirty than 
from the lawyer-judge 
of fifty ; and this has 
been conspicuously 
illustrated in several 
instances in the judi- 
cial history of our 
State. Judge Gilchrist 
soon attracted atten- 
tion by his judicial ex- 
cellences, and it was 
eminently fitting that 
he should succeed to 
the vacancy created 
by the resignation of 
his distinguished asso- 
ciate, the Chief-Jus- 
tice. In this honorable 
position he remained 
until 1855, when his 
friend, President 
Pierce, appointed him 
Chief-Justice of the 
Court of Claims, then 
recently established 
at Washington. His 
learning was wide and exact, and he was a 
student to the hour of his death. He pos- 
sessed an admirable judicial temperament, 


quite in accord with his equally admirable | 


judicial understanding and intuition. The 
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dust of antiquity was as rubbish to him, | 


and the ponderous tomes of black letter 
never cumbered his shelves. In living law 
he firmly believed, and distinguished it 
from the accidental forms through which it 
had manifested itself, for he had the tact to 
perceive what must be done to adapt judi- 
cial utterances to the progress of the age. 








Chief-Justice Gilchrist was a gentleman 
of the old school,—a finished man; and 
during his fifteen years on the bench his 
influence was potent for correct law and 
correct deportment. 

Associated with Judge Gilchrist at differ- 
ent times were Nathaniel G. Upham, Leon- 
ard Wilcox, Andrew S. Woods, Ira A. East- 
man, Samuel D. Bell, and Ira Perley, — the 
last two becoming 
Chief-Justices under 
a subsequent politi- 
cal overturn of the 
judiciary. 

Judge Woods went 
on the bench a few 
months after Judge 
Gilchrist, and suc- 
ceeded him as Chief- 
Justice; but unfortu- 
nately for his ambi- 
tions, the honor was 
an exceedingly empty 
one, for in four months 
a political revolution 
occurred which swept 
the Superior Court 
and all its judges into 
utter desuetude. 

Judge Woods was 
a painstaking servant, 
devoting himself un- 
tiringly to his duties ; 
and while nota prodigy 
of learning, was plen- 
tifully endowed with common-sense, and he 
knew when to apply it. He was exact and 
steady, and the lawyers understood what to 
expect from him. As a trial-justice he was 
at his best. His temper was calm, and noth- 
ing ruffled it, and yet he permitted no smart 
conceits and sleight of hand to take the place 
of sound reason. With him business was 
seasonably despatched, and litigants were 
promptly disposed of. His rulings were 
ready, but remarkably correct, few of them 
ever being set aside by the full bench. 

It may be truly said that Judge Woods 
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was the last of that distinguished set of law- 
yers who made up the old Superior Court 
from its birth in 1816 to its demise in 1855. 
They were men of intense purposes, deeply 
conscious of their responsibility, hard-work- 
ing, conservative, and faithful. They gave 
the best years of their lives to the service of 
the State, and by their devoted and unceas- 
ing labors made the courts of New Hamp- 
shire as illustrious as 
any in the land. 

In the mean while 
the Court of Common 
Pleas, established in 
1816 and abolished by 
the Parker bill in 
1832, had come to life 
again in 1842,and went 
on until 1859, when 
its light was once more 
extinguished. Onthis 
bench sat some very 
eminent lawyers, who 
in later years were pro- 
moted to the Supreme 
Court. Among them 
were Judges Cushing, 
Bell, and Sargent, who 
became Chief-Justices 
under a new order of 
things, —all achieving 
signal distinction inthe 
judicial walks of life. 
Of the many judges 
of this court, two only 
are living, — Charles R. Morrison and Josiah 
Minot, both of whom reside in Concord. 

The new court called into existence by 
the political overthrow of 1855 was known 
as the Supreme Judicial Court, and its 
judges received their commission from Gov- 
ernor Metcalf in July of that year. Ira 
Perley was the Chief, the associates being 
Ira A. Eastman, Asa Fowler, George Y. 
Sawyer, and Samuel Dana Bell. The sala- 
ries attached to the offices were rigidly Jef- 
fersonian, the Chief-Justice receiving $2,000, 
and the others $1,800. 
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In Ira Perley the bench of New Hamp- 
shire found its beau ideal, — 


“ A giant in learning, a giant in mind ; 
A lion in temper, both savage and kind.” 


In an intellectual point of view Ira Perley 
stood well-nigh solitary and alone. Rufus 
Choate said of him that he knew more law 
than any other lawyer in New England ; and 
he might have added 
that he knew more 
of everything that 
could be learned than 
any other lawyer in 
New England. After 
graduating at Dart- 
mouth he remained 
in the college as tutor 
for several years, and 
his classical learning 
was at that time ac- 


counted singularly 
wide and_ exact. 
While Latin and 


Greek were his life- 
long companions, the 
modern languages 
found in him a de- 
voted lover. 

He read everything, 
and his _ prodigious 
memory never failed 
to store away the 
riches of his acquisi- 
tive mind. His read- 
ing often followed the most unexpected sub- 
jects ; and this was illustrated one morning 
when, overhearing his students discussing 
horse-racing, he forthwith delivered a lec- 
ture on the famous steeds of history, and 
wound up by giving accurate histories of 
the celebrated racers of the present day, 
their pedigrees and their records. And yet 
Judge Perley never drove a horse fifty miles 
in his life. During his career on the bench 
he was frequently required to pass upon 
grave questions affecting the constitutional 
policy of the State, but his great and mas- 
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terful mind was able to meet such emer- 
gencies ; and although the domain had been 
previously unexplored, he fearlessly entered 
upon it with true statesmanlike views which 
have rarely been surpassed by any jurist 
either at home or abroad. 

Judge Perley was a law-giver in the .com- 
pletest meaning of the word, and his opin- 
ions hold a high place in the judicial history 
of the country. He 
was not wholly happy 
at nisi prius, for his 
temper was quick, and 
easily irritated. His 
powers of  tongue- 
stinging have never 
been surpassed, and 
the victim of his 
wrath never ventured 
to invite a repetition. 
He was utterly unable 
to conceal his feelings, 
and sometimes this 
weakness caused him 
much sorrow. On 
the other hand, it was 
just this weakness 
that made him so 
unique among men. 
Once a miserly old 
landlord called on him 
for advice, and in stat- 
ing his case went on 
to tell how he had 
cunningly overreached 
a debtor, and made him pay twice; and 
chuckling at his shrewdness, asked the 
Judge his opinion. “My opinion is that 
you are a damned rascal.” ‘“ What’s your 
fee?” whined the client. ‘ Five dollars,” 
answered the irate counsellor. Thus did 
he always deal with fraud and dishonesty 
wherever he found it. 

His mental operations possessed the ra- 
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pidity of lightning, causing him to strike off | 


his opinions at white heat. He was so full 
of law that he never knew what it was to 
incubate and elaborate. His associates all 








testify to his wonderful readiness, and relate 
how he could talk in the consulting-room 
much better than he ever wrote. But his 
opinions are superb models for students, — 
chaste and pure, with idiomatic English and 
exhaustive learning. Among his best are 
The Dublin Case, 38 N. H.; Horn v. Cole, 
51 N.H.; Bowker v. Smith, 48 N. H. ; East- 
man v. Meredith, 36 N. H.; and Lock Co. 
v. R. R., 48 N. H. 
Judge Perley was 
an admirable whist- 
player, — playing the 
game precisely as he 
worked at law, — tol- 
erating no idle chat- 
ter, but insisting on 
strict discipline and 
attention. With him 
whist was merely an- 
other mental process. 
He enjoyed good sto- 
ries, and in his earlier 
days a song by Coun- 
sellor Perley was one 
of the treats of the 
evening. ‘There was 
no lover of country 
more devoted than he; 
the strongest patri- 
otism dominated his 
body and soul, and in 
the darkness of re- 


CLARK. ; : : 
bellion his voice and 
purse were his coun- 

try’s. He believed that voting was the 


supreme duty of the citizen, and in the per- 
formance of that duty he never failed. With 
timeservers, especially in the war period, he 
had no patience, but denounced them one 
and all in his vigorous sentences, regardless 
of their standing in the community. When 
ex-President Pierce, whose position during 
war times was hardly as pronounced as his 
own, proffered a contribution to a soldier’s 
charity, the Judge testily exclaimed, “ Late, 
reluctant, and unimportant.” 

In 1859 Judge Perley left the bench and 
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resumed practice, being followed by two of | work of the New Hampshire Historical So- 


his associates, Judges Eastman and Sawyer. | 
The new Chief-Justice was Samuel D. Bell, .| 
who held the office till 1864, when he was | 
succeeded by Judge Perley ; thus these two | 
eminent men, by an unusual course of | 
events, were made to succeed each other. | 


In 1869, having reached the constitutional 
limit as to age, Judge Perley left the bench, 
and as a consulting 
lawyer passed the re- 
mainder of his life, 
dying at his home in 
Concord in 1874. 

In 1860 the Su- 
preme Court  con- 
sisted of the following 
justices, — Samuel D. 
Bell, Asa Fowler, J- 
Everett Sargent, 
Henry A. Bellows, 
Charles Doe, and 
George W. Nesmith. 
Within a year Judge 
Fowler resigned, and 
William H. Bartlett 
was appointed. 

Chief-Justice Bell 
came from that cele- 
brated stock of men 
that have been identi- 
fied with the history 
of New Hampshire for 
a century, holding 
offices of great trust 
and honor, and discharging their duties with 
exceeding ability. Judge Bell was a close 
student, a ready lawgiver, and an evenly 
balanced man. He brought to the bench 
learning and diligence, and contributed his 
share in the labors of the overworked court. 
He was a candidate for Congress in 1861, 
suffering defeat; but this diversion in no 
degree lessened his standing as a judge. 
His industry produced the well-known “ Jus- 
tice and Sheriff” and other legal works, 
besides papers and addresses on historical 
subjects. He took great interest in the 
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ciety, and was one of its most active mem- 
bers. He left the bench in 1864, and died 
in Manchester four years later. 

Asa Fowler was a plain, methodical man, 
of extraordinary habits of work. He was a 
patient investigator, whom drudgery never 
frightened. After leaving the bench he re- 
sumed practice, continuing it unti! the last 
years of his life, when 
he gave his attention 
to extensive travel- 
ling, visiting Europe 
and California several 
times in quest of rest 
and pleasure. 

Judge Bellows came 
from a distinguished 
family in the western 
part of the State, and 
he added more lustre 
to its honorable name. 
He was a jurist of 
high order, as_ his 
labors on the bench 
amply attest. His 
opinions run through 
fourteen volumes of 
the reports, and are 
proof of his wide 
and thorough learn- 
ing. As a _ painstak- 
ing student few ex- 
celled him; his whole 
life was in the law 


| and its intelligent interpretation, and he 


knew no such thing as leisure. With Judge 
Bellows it was always work; and when the 
end came with such shocking suddenness, it 
found him with harness on. In the still 
hours of the night death came unan- 
nounced, and the State mourned one of her 
purest sons. Unlike Perley, he was a slow 
worker, and his opinions cost him much 
labor; but he had a splendid genius for 
work, which always enabled him to keep 
abreast of the requirements of the docket. 

Judge Bellows was a man of charming 
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personality, kind and sweet, yet dignified, as 
became his position. He was always the 
same courtly gentleman in all his relations, 
and his benevolence and lofty character 
made him beloved of all men. His mind 
was rich in anecdote and tradition, and he 
was a capital raconteur. On the second and 
last retirement of Chief-Justice Perley in 
1869, Judge Bellows was at once appointed 
Chief, and he held that honor till his death 
in 1873. 

His lamented decease created a vacancy 
in the highest judicial office, which was 
filled by the promotion of Judge Jonathan 
Everett Sargent, who enjoyed it little more 
than one year, when another political earth- 
quake turned everything upside down, courts 
and all. Judge Sargent was well qualified 
by long judicial experience and habits of in- 
vestigation for his position, for he was con- 
servative and cautious, yet prone to yield 
rather than to dissent. After leaving the 
bench,— or more truly after the bench had 
left him and his associates, — Judge Sargent 
went into practice, which he soon aban- 
doned for the more congenial pursuits of 
banking. He died in Concord in January 
of the present year. 

In George W. Nesmith,! New Hampshire 
owns one of her most remarkable public men. 
He may be termed an extraordinary man. 
Born in the first year of this century, he still 
retains his faculties, scarcely impaired, and 
is as full of anecdote and love of jest as ever. 
In private life pure, in public life incorrupt- 
ible, he furnishes a splendid example to 
our youth. He comes from that sturdy 
Scotch-Irish stock which has done so much 
in the making of the Granite State, and 
he illustrates in a very marked degree the 
peculiarities of mind and body that char- 
acterize that people. Judge Nesmith was 
not a close reader nor a hard student; but 
he was possessed of an intuition that, added 
to his great common-sense and knowledge of 
men, made him a most useful member of the 


1 Judge Nesmith has died since this article was 
written. 








bench. Few men in the State knowas much 
of its history as Judge Nesmith. He counts 
among his acquaintances all the distinguished 
sons of New Hampshire; and there -is no 
greater treat than to listen to his recital of 
reminiscences. He was one of Daniel Web- 
ster’s closest friends, having known him 
from boyhood. Having attained the age 
prescribed by the Constitution as its limit 
for judicial officers, Judge Nesmith retired 
in 1870, followed by the warm affection and 
almost veneration of the people. He lives at 
Franklin, where his home is regarded as the 
Mecca of lawyers, for he is by common con- 
sent the tried and true Nestor of the bar. 

One of the most brilliant of a long line of 
brilliant lawyers was William H. Bartlett, 
whose untimely death in 1867 was deeply 
deplored throughout the State. It is not 
too much to say that he was a superlative 
genius of juridical learning and tempera- 
ment. Judge Perley, in speaking of him, 
said: ‘“‘ Few men have excelled him in quick- 
ness of apprehension ; and this was a gen- 
eral trait of his mind, observable in whatever 
he undertook, —in his classical and mathe- 
matical studies, in the Jaw, and even in any 
amusement or recreation in which he might 
be led to indulge. There was a playful ease 
in his way of doing the most difficult things, 
which made them look more like an amuse- 
ment or a pastime than an irksome labor. 
With all his despatch, he was distinguished 
for accuracy and correctness. His memory 
was also tenacious and exact. In the law 
he united two things which are not often 
found together in the same individual, —a 
perfect mastery of principles, with great and 
ready recollection of points and authorities.” 
He was a brilliant legal scholar and thinker, 
and his logistic powers were of a high order. 
He was a most lovable man, and he had 
hosts of devoted friends whose hearts were 
heavy, when, after a too brief career on the 
bench, he was called away by death. 

The place thus made vacant was filled by 
the appointment of a distinguished son of 
a distinguished father, — Jeremiah Smith. 











Judge Smith was a young man of thirty 
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The elections in 1874 resulted in a vic- 


years ; but his mind was thoroughly disci- | tory for the Democrats for the first time in 


plined and matured. He quickly proved 
that he was possessed of great learning and 
reasoning powers, and the bench suffered a 
positive loss when ill-health compelled his 
resignation after a few years of service. It 
is a matter of public congratulation that his 
health was restored, thus sparing him for 
those brilliant suc- 
cesses that have uni- 
formly attended him 
at the bar. It will not 
be disparaging to the 
present faculty of the 
Harvard Law School 
to predict that Judge 
Smith, in his new po- 
sition of Story Profes- 
sor, will add lustre to 
the annals of the 
school and fame to 
his own high char- 
acter. 

Politics had long 
been rigorously ap- 
plied to judicial ap- 
pointments, and the 
bench was wholly 
partisan, to the dis- 
grace of the State; 
but this bigotry was 
broken by the eleva- 
tion of two Democrats 
— William S. Ladd 
and Ellery A. Hibbard —to the Supreme 
Judicial Court, and then began that cus- 
tom, which has since obtained, of dividing 
the bench between the two political parties. 
These judges remained members of the 
court but a few years, though the former 
became one of the justices of the new 
court established in 1874. Judge Ladd is 
one of the strongest lawyers in the State, 
and his practice is highly remunerative. 
He is now the reporter of the decisions, 
—his work commencing with Volume 59 
of the New Hampshire Reports. 
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nearly twenty years, and the managers of 
that party at once set about bench-making. 
When the Legislature convened, a judiciary 
bill was brought in and passed, and the 
Supreme Judicial Court went the way of its 
predecessors. The new law created two 
courts, — the name of the higher being 
“The Superior Court 
of Judicature,” while 
the lower again took 
the name of “ The Cir- 
cuit Court.” After 
considerable difficulty 
in persuading lawyers 
to accept the new 
honors, Governor 
Weston at last named 
Edmund L. Cushing 
as Chief, and William 
S. Ladd and Isaac W. 
Smith as associates, 
of the upper court, and 
William L. Foster as 
Chief, and Edward D. 
Rand and Clinton W. 
Stanley as associates, 
of the lower or Circuit 
Court. Judge Cushing 
had been prominent 
in the councils of his 
party, and entertained 
decided opinions on 
the political questions 
of the day; but his legal attainments were 
large, and his career on the bench was use- 
ful and honorable. Aside from his learning 
in his profession, he was a ripe scholar in 
polite literature, and an hour with him was 
always to be remembered. His taste for 
music was almost a passion, and for many 
years he presided at the organ of his village 
church. It must have been a novel sight 
to behold the learned and venerable Chief- 
Justice — his white locks falling on his coat 
— bending and swaying over the key-board 
of pianos and organs. Upon the demolition 
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of his court, after an existence of two years, 
Judge Cushing again gathered his faithful 
clients about him, and passed the remainder 
of his days amid the exquisite scenery of his 
native Charlestown. 

Isaac W. Smith had been a member of the 
old court, and was to become a member of 
the new court which the exigencies of poli- 
tics was soon to decree, thus furnishing a 
somewhat unusual experience of being a 
justice of three different courts in almost as 
many years. 

In this anomalous experience the Chief- 
Justice of the Circuit Court, William L. Fos- 
ter, was another participant. Judge Foster 
had been on the old bench since 1869; and 
although a Republican, the Democrats very 
becomingly made him the Chief of their 
new lower court. Judge Foster was pre- 
eminently distinguished by a gentleness and 
dignity that gained for him the immediate 
esteem of the bar and the good-will of the 
people. He was the ideal presiding-justice 
of the court, and his manner exercised a 
softening influence on the rude and some- 
times boisterous performances of excited 
counsel. Judge Foster was early distin- 
guished by his rare gift of classical oratory, 
which his elevation to the bench necessarily 
discouraged, but by no means destroyed. 
He is still recognized as the most finished 
advocate in the State, and his jury addresses 
are masterpieces of winning rhetoric. He 
is a man of decided literary tastes, with a 
strong leaning toward modern novels, which 
are the constant companions of his leisure 
hours. In 1876 the Republicans had their 
day, and like the Democrats of 1816,—or 
Republicans, as they were then called, — 
took summary revenge by creating their 
court and abolishing the judicial system of 
their opponents, which had been so recently 
established. To this court Judge Foster was 
appointed an associate, holding the office 








State. Judge Foster enjoys a popularity 
unequalled by any other judge or lawyer, 
for he adds to his extensive legal lore and 
love of patient research that sweetness of 
manner and consideration of others that 
have gained for him a popular regard, as 
well as the filial affection of the younger 
members of the profession. 

Edward D. Rand, one of the circuit judges, 
was a polished scholar, whose inclinations 
toward literature were strong; and had he 
yielded, and given himself to the service of 
the Muses, a brilliant memory would have 
been left in the realm of letters. 

In July, 1876, Governor Cheney, the new 
Republican Executive, under the act of a 
Republican legislature remodelling the court 
presented these lawyers to the people of 
New Hampshire as their Supreme Court: 
Charles Doe, Chief-Justice ; William L. 
Foster, Clinton W. Stanley, Aaron W. 
Sawyer, George A. Bingham, and William 
H. H. Allen, associates. This court is still 
in esse, although deaths and resignations 
have largely changed its members, so that 
to-day but two judges, Doe and Allen, have 
remained continuously from the first. In 
1877 Judge Sawyer resigned, and ex-Judge 
Isaac W. Smith came on for the third 
time. The Legislature this year added 
another justice, and the Attorney-General, 
Lewis W. Clark, was appointed. 

In 1880 Judge Bingham having been 
nominated for Congress left the bench, and 
Isaac N. Blodgett of Franklin took his 
place. In July, of the following year, 
Judge Foster retired, being succeeded by 
Alonzo P. Carpenter, a distinguished law- 
yer from the northern part of the State. 
Judge Stanley died in December, 1884, and 
ex-Judge Bingham resumed his old position. 

The present court consists of Chief-Justice 
Doe, and Judges Allen, Smith, Clark, Blodg- 
ett, Carpenter, and Bingham. The Attorney- 


until 1881, when he resigned; and going | General, Daniel Barnard, succeeded Mason 
into practice soon had the satisfaction of | W. Tappan, who died in 1886. The salary 


securing a large and lucrative clientage 
which calls him to every county in the 


of the Chief is $3,500, and of the associ- 
ates, $3,300. The Attorney-General receives 
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$2,200, and the Reporter, ex-Judge Ladd, 
$1,000. 

The judges are appointed by the Governor 
and Council, and hold their offices until they 
reach the age of seventy, when they retire 
without pension. They are removable only 
by address of both houses of the Legislature, 
assented to by the Governor and Council. 
They are, of course, subject to impeachment. 

As has been shown 
in this article, the 
entire court may be 
swept out of existence 
by creating a succes- 
sor, and this has been 
the general practice 
when politics de- 
manded it. In every 
Legislature there is 
more or less talk about 
changing the judiciary 
system, but thus far 
no bill has been seri- 
ously considered, al- 
though several have 
been prepared. By 
an unwritten law the 
politics of the bench 
are divided between 
the two great parties ; 
and if a Democratic 
vacancy occurs it will 
be filled by the ap- 
pointment of a judge 
of like political faith, 
and the same with a Republican vacancy. 
In this way the reasons for overturns, set 
forth by excited partisans, are wholly obvi- 
ated, and the shadow of the headsman ban- 
ished from the precincts of the Hall of 
Justice. New Hampshire clings obstinately 
to the English method of appointment, and 
it is a matter worthy of remark that in the 
last two Constitutional Conventions no seri- 
ous proposition was advanced looking toward 
an elective judiciary. 

The present Chief-Justice of our Supreme 
Court is indisputably one of the most brill- 
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iant and distinguished jurists that this coun- 
try has ever known; and were it not for his 
exaggerated distaste for public life and noto- 
riety, his name would be one of the most 
familiar in our judicial history. No man 
is more intensely averse to identity than 
Charles Doe. He is even eccentric in his 
endeavors to conceal himself, and yet this 
very practice always reveals him and marks 
him for observation. 
Simple in taste, and 
plain, even negligent, 
in dress, no one would 
recognize the learned 
judge in the awkward 
farmer-like form as he 
walks up the Capitol 
steps to preside at the 
law term. For more 
than thirty years he 
has studied law, and 
nothing but law, even 
refusing literature of 
every kind, including 
the daily newspapers. 
He is a man of inde- 
pendent fortune, 
mostly inherited, yet 
his mode of living is 
plainly severe, and 
wholly destitute of 
prevailing convention- 
alities. He carries 
this austerity of habit 
into court, where he 
conducts business with startling promptness 
and exactitude. He tolerates no formalism, 
sometimes dispensing with the customary 
proclamation of the sheriff, and never, I be- 
lieve, allowing that functionary to accom- 
pany him from the hotel to the court-house. 
If a sheriff happens to overtake him, he may 
walk with the judge as a citizen, but not as a 
sheriff. In point of intellect, Judge Doe is 
primus inter pares of his contemporaries. 
His is a masterful mind. His mental powers 
are of the kind that made John Marshall and 
Lord Mansfield famous. With him law is 
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a science, yet an ever-moving science. No 
man is more glad of the to-morrow than 
Judge Doe. He welcomes changed condi- 
tions of things, and is ready to meet them 
with his strong, clear reason. ‘ Perhaps the 
most remarkable thing about Judge Doe is 
the combination of mental qualities not often 
found in the same person. He unites extra- 
ordinary quickness of perception with great 
power of patient and thorough research. He 
dissects at once each case brought before 
him, discerning, as if by intuition, the vital 
legal point on which it turns.” “ Although 
familiar with legal literature, and having a 
keen scent for authorities, he has also a rare 
power of finding the true legal path in cases 
where there are no authorities to serve as 
guides. . . . He is fully capable of original 
investigation.” 

To those who would know the legal origi- 
nality and ability of Chief-Justice Doe, I 
commend the following cases, — Boardman 
v. Woodman, 47 N. H., and State v. Pike, 
49 N. H. In these opinions are thoughts 
that come pretty near the genius line. 

In the Church Case (Holt v. Downes, 58 
N. H.) he dissents from the famous decisions 
of Parker and Shaw in Massachusetts. In 
Orr v. Quimby, 54 N. H., Judge Doe does 
not agree with his court. Darling v. West- 
moreland, 52 N. H., is highly interesting 
as bearing on collateral issues in evidence. 
Hoit v. Stratton Mills, 54 N. H., shows his 
independence of reasoning; also in Brown 
v. Whipple, 58 N. H. He discusses the 
point as to whether sharing profits consti- 
tutes partnership in Eastman v. Clark, 53 
N. H. In Burke v. R.R., 61 N. H., Judge 
Doe lays down his ideas of the Powers of 
Corporations under a Charter. In Wooster 
v. Plymouth, 62 N. H., the Chief-Justice 
presents his views on Jury trials. Taxation 
is considered in State v. United States and 
Canada Express Co., 60 N. H.; while in 62 
N. H., a will case (Sanborn v. Sanborn), we 
have a masterpiece both of legal learning and 
judicial rhetoric. In Wells v. Foster,64N.h., 
Judge Doe delivers an opinion in six lines, 





When the vacancy on the bench of the. 


Supreme Court of the United States, caused 
by the death of Nathan Clifford, was to be 
filled, Chief-Justice Doe was urged for that 
position ; and among the recommendations at 
that time was one by Gov. Charles H. Bell, 
which illustrates the esteem with which 
the New Hampshire jurist is held. 


To His Excellency the President : 

I respectfully recommend Charles Doe, pres- 
ent Chief-Justice of the Supreme Court of New 
Hampshire, for appointment to the bench of the 
Supreme Court of the United States, in the place 
of the late Judge Clifford. 

I regard Judge Doe as one of the ablest jurists 
of the country. He is a man of marked indi- 
viduality, of decided convictions, a careful stu- 
dent, but not a mere book lawyer, being 
thoroughly imbued with the spirit of the law, 
and not afraid to overrule a clearly erroneous 
opinion of whatever standing. 

I should regret extremely to lose Judge Doe 
from New Hampshire ; but if he should be trans- 
ferred to the National Court, the country would 
be the gainer. 

CuarRLEs H. BELL. 


Exeter, N. H., Oct. 14, 1881. 


While presiding at the law term, Judges 
Allen, Clark, and Carpenter sit at the right 
of the Chief; at his left are Judges Smith, 
Blodgett, and Bingham, each having his place 
assigned according to the date of his appoint- 
ment. William H. H. Allen is the senior 
justice, having come upon the bench at the 
establishment of the court. He is a man of 
strong and tenacious mind, a deep and per- 
sistent student, and in all things a hard 
worker. Before his promotion to the bench, 
Judge Allen had been registrar of bank- 
ruptcy, and brought to his new position a 
wide knowledge of that branch of jurispru- 
dence. Other mental pursuits find their way 
to Judge Allen’s leisure hours, for he has 
never neglected those college studies that 
brought him such high rank in the classes 
of his Alma Mater. Cavendish and Allen 
are intimate acquaintances. 
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At the left of the Chief is Isaac W. Smith, 
one of the real laborers of the law. He was 
once a prominent political factor, but since 
his elevation to the court politics have been 
forgotten, and he gives his days and nights 
to his professional duties. Judge Smith is 
a slim, delicate man, with the nervous air 
and stooping posture of the thorough stu- 
dent. He is a trustee of Dartmouth, and 
between his duties there and his work on 
the bench, he has no time for “ soul invit- 
ing,” as Walt Whitman calls it. 

Lewis W. Clark is one of the most charm- 
ing judges to be found in any court. Cool, 
patient, and courteous, he is the ideal nzsz 
prius justice, and his coming is always 
hailed with gladness. He has a splendid 
mind, and knows how to use it. As Attor- 
ney-General he gained great laurels, which 
are kept green by his service on the bench. 

Alonzo P. Carpenter is a pale, studious 
man, yet one of the most vigorous and 
original thinkers either on the bench or at 
the bar. He was long one of the leaders 
of Grafton County, and he came to the bench 
a widely read and thoroughly equipped law- 
yer. Unlike Judge Doe, Judge Carpenter 
is a reading man outside of law, and a 
critic of literature, — French and Latin, as 
well as English. He is an encyclopedia of 
reading, and may easily be considered the 
scholar of the court. But his legal acumen 
is high, and he is not afraid to use it in 
dissenting from his associates. It is re- 
lated of Judge Carpenter, that when the 
leaders of the two parties were trying to 
divide the judgeships equally, they were 
always troubled by the odd number seven. 
There might be three Republicans and as 
many Democrats, but what about the 
seventh judge. At last Harry Bingham, the 
venerable sage of Granite State Jacksonian- 
ism, broke the puzzle by suggesting Car- 
penter, whom he declared wasn’t anything 
in politics. Whether this is true or not, it 
is certain that, unlike most of the judges, 
he had not been prominent in party coun- 





cils. Smith, Blodgett, Bingham, Clark, and 
Allen had been Senators or Representa- 
tives, or had held lucrative offices as reward 
for party service. In 1889 Williams Col- 
lege conferred the degree of LL.D. upon 
Judge Carpenter. 

Isaac N. Blodgett comes from a distin- 
guished family, both in law and in politics. 
His brother Caleb is on the Superior bench 
of Massachusetts, and a cousin is a United 
States Senator from New Jersey. Judge 
Blodgett is a neatly dressed and good-look- 
ing judge, who adds credit to the bench 
both by his bright mind and painstaking 
work, 

George A. Bingham, of Littleton, is the 
junior judge in appointment, but not in 
years, for his services at the bar have been 
long and varied. The firm of Bingham 
& Aldrich was one of the most famous in 
the State, having a large clientage and poli- 
tical influence as well. The present Chief- 
Justice of the District of Columbia is a 
brother of Judge Bingham, as is also the 
distinguished Harry Bingham of political 
renown. 

The Attorney-General of New Hampshire 
is Daniel Barnard, of Franklin, who is not 
only a good jurist, but one of the most pop- 
ular and lovable lawyers in the State. He 
has an unruffled disposition, is kindly in the 
treatment of witnesses, yet a skilful cross- 
examiner, who manages to discover all he 
wants. As an after-dinner speaker the 
Attorney-General has few equals; and it is 
on these occasions that he shows that deli- 
cate wit and humor that contribute so 
much to the making of his professional 
life agreeable and engaging. 

The Supreme Court of New Hampshire 
is a hard-working court; and ‘under the 
leadership of its Chief the judges continue 
to maintain the high standard set by their 
distinguished predecessors, who bestowed 
on the New Hampshire judiciary a name 
so lasting as to endure forever in the his- 
tory of American jurisprudence. 
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THE UNGRATEFUL HUSBAND. 
by IrvinG BROWNE. 


REIF v. PAIGE, 55 Wis. 496; s. c. 42 Am. Rep. 731. 


‘A. offered to give $5,000 to any person who would bring the body of his wife from a burning 
building, dead or alive. B., a paid member of the fire department, on the faith of the offer, 
and at great personal peril, but without notice of acceptance of the offer, brought the dead body 
Jrom the building. Held, that he was entitled to the reward.] 


NE Paige’s house was all a-fire, 
With Mrs. Paige inside, 
And Mr. Paige did much desire 
The rescue of his bride; 
The engines worked, the engines played, 
But naught the deadly foe delayed. 


Thereat exclaimed that loving spouse, 
“Who brings me forth my wife 

From yonder wildly burning house, 
Though destitute of life, 

Five thousand dollars I'll give him, 

For risk of injury to limb.” 


Then rushed the gallant fireman, Reif, 
Into that hell of flame, 

And to the crowd’s intense relief 
Soon safely out he came, 

And in his arms the body bore— 

Alas! of life it knew no more. 


But Paige’s zeal meantime had cooled. 
The money he refused. 

“ The courts,” he said, “had often ruled 
That payment was excused 

Because acceptance of the offer 

The other party did not proffer. 








XUM 


The Ungrateful Husband. . 491 








“ And then again the fireman, Reif, 
Was hired by the town, 

And could not justly claim relief 
Except the high renown ; 

For ‘twas his duty to take pains 

To fetch inanimate remains.” 


Then loudly roared good Lyon, J., 
“Not so, good sir, I ween; 

No such inequitable way 
In any court I’ve seen; 

He was not bound to notify, 

Because meanwhile your wife might die. 


“Persons and goods he ought to save, 
Whene’er he safely can, 

But he’s not bound to risk the grave 
To help another man; 

This plaintiff risked his life for you, 

So keep your word without ado.” 


That. paltry Paige looked very blank, 
His counsellors likewise, 
And their ingratitude so rank 
Excited great surprise. 
But gallant Reif, now long live he! 
We drink his health with three times three. 
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CAUSES CELEBRES. 


XX. 


THE MYSTERY OF METZ. 


[ 1669. } 


LITTLE after noon on the 25th of 
September, 1669, Wilhelmina, wife of 
Gilles Lemoine, the cartwright, residing in 
Glatigny, went to a spring a few hundred 
yards distant from the village to wash linen. 
She was followed by her little son Didier,— a 
pretty, rosy child, with fair, long curls, aged 
about three. As they went, the little boy 
stumbled and fell. 
“Not hurt, not hurt, my mother!” shouted 
the young hero, jealous of being assisted. 
“Tam coming, my mother. Goon!” 





She did go on, never to hear her child’s | 


voice again. 
Busied with her work, some minutes 


elapsed before Madame Lemoine became | 


aware that she was alone. She then hastily 
retraced her steps, calling sharply as she 
went; for she fancied that the child had 
concealed himself, and she was at the mo- 
ment in no mood for play. Receiving no 
answer, she ran back to the house, and not 
finding him there, hastened with her hus- 
band to the cottage of her father-in-law, 
which was close at hand. No one there 
had seen the child ; and now seriously 
alarmed lest he should have strayed into 
the adjacent wolf-haunted forest, the anx- 
ious parents assembled their friends, and 
aided by the town-prefect in person, exam- 
ined every inch of ground in the vicinity of 
the spring. Their search in this direction 
proved vain; but a shout from one of the 
party who had reached the high-road leading 
to Metz, brought every one to the spot, where, 
clearly traceable on the soft white dust, were 
seen the footprints of the little wanderer. 

Soon, however, these tiny tracks were lost 
in the marks of wheels and hoofs, and again 
the searchers were at fault. 





Suddenly there came up, riding from 
Metz, a horseman, wearing the livery of 
the Count de Vaudemont, who, to the ques- 
tion had he met a straying child, promptly 
answered that he had encountered, but a few 
minutes before, a huge black-bearded Jew, 
on a white horse, proceeding towards Metz, 
and carrying before him a little curly-headed 
boy, apparently between three and four years 
old. No sooner, he added, had the Jew 
caught sight of him, than he had quitted 
the highroad, so as to preserve in passing 
the distance of a pistol-shot. 

There could be no question that the child 
was Didier ; and the unhappy parents, hur- 
rying on to Metz, inquired at what was 
called the German Gate of the city, if such 
a person as they described had been seen 
to enter. 

Yes ; a turner named Regnault, living 
close to the gate, had observed him pass in. 

At this moment there came in through the 
gate an acquaintance of Lemoine, resident 
in the neighboring village of Hex, who, on 
being informed of what had occurred, at once 
identified the Jew as one Raphael Levi, of 
Boulay, whose face dwelt freshly enough in 
the speaker’s recollection, inasmuch as less 
than two hours since, Levi had passed him 
on the road to Metz, carrying something be- 
fore him, covered with a cloak. 

Where did he lodge, this Raphael Levi ? 

At the house of his cousin Gargon, not a 
minute’s walk from the gate. 

To the eager demands of the Lemoines, 
Gargon’s servant persistently declared that 
her master was absent, and that nothing 
was known of any strange child. 

The baffled inquirers were about reluc- 
tantly to withdraw, when a young Jewess, 
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who had stopped in passing to listen to the 
debate, stepped forward, and addressing the 
servant in:German, warned her to afford 
them no information. 

No-; it happened that Lemoine under- 
stood German, and with these ominous 
words stole into his heart the conviction 
that his child had been kidnapped by the 
Jew, for purposes too horrible to contem- 
plate. Already it might be too late to save 
the little innocent; but revenge at least 
was left, and to this Lemoine, secretly de- 
spairing of his child’s life, devoted himself 
heart and soul. No time was lost in laying 
a formal complaint before the lieutenant- 
criminel of Metz; but before the suspected 
Jew could be apprehended, those of his 
people resident in the city wrote to him, 
earnestly advising him to appear and answer 
frankly to the charge preferred. Raphael 
Levi obeyed. 

In the process which followed, Raphael 
Levi was described as aged fifty-six, born at 
Xelaincourt, of middle stature, black curl- 
ing hair, very full black beard; a bold, 
determined man; had travelled much in 
the Levant, in Italy, Spain, Holland, — 
whithersoever, in short, the affairs of his 
people summoned him ; of late years, res- 
ident at Boulay, in the duchy of Lorraine 
(six French leagues from Metz), where he 
exercised the functions of rabbi and chief 
of the synagogue. 

On the day of the alleged abduction of 
the child Lemoine, he had quitted Boulay at 
seven in the morning, arriving three hours 
later at Metz, his errand being to purchase 
a ram’s horn for the next day’s Feast of 
Trumpets, and also wine, oil, and fish. 
These articles he delivered to his son, and 
despatching him homeward, followed him- 
self an hour after noon. The village of 
Glatigny is about a league and a half from 
Metz, and lies some two hundred paces from 
the highroad from Metz to Boulay. It has 
been mentioned that the child, in place of 
following his mother to the spring, had 
wandered into the road. The presumption 
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was that Levi, finding him there alone, had 
caught him up on his horse, returned to 
Metz, delivered him into the keeping of 
others of his people, and finally retraced his 
way to Boulay to sleep. Eighteen witnesses 
were produced, five of whom testified to 
having observed, on the day mentioned in 
the process, a Jew answering the description 
of Levi enter by the German Gate. He 
rode a white horse, and carried before him, 
wrapped in his mantle, a child about three 
years of age, with long, bright curls escap- 
ing from his little crimson cap. One only 
of the witnesses, however, Beaisette Thomas, 
swore positively to the identity of the infant- 
carrying Jew, while the Vaudemont rider 
affirmed that the man he had encountered 
on the road exceeded the accused in height 
and size. 

The Jews of Metz, who neglected noth- 
ing to secure the acquittal of Levi, now 
tendered proof that on the day in question 
he had been at three o’clock at Estangs, 
two leagues from Metz, and half a league 
from Glatigny, arriving at Boulay at four, 
accompanied by his son. 

“ Agreed!” replied the judges, “that is 
very possible ;” and thereupon decreed that 
the accused, Raphael Levi, should be durned 
alive, — being previously subjected to the 
torture, ordinary and extraordinary, with the 
view of discovering what he had done with 
the child. 

Appeal was instantly made to Parliament. 

Two days after the first decree had been 
pronounced, — namely, on the 11th of No- 
vember, — the jailer reported to the recorder 
that he had surprised Levi in the act of 
throwing out a letter to a servant of the 
prison, and on searching his cell, had found 
ten other letters, addressed at different times 
to the accused. These the servant, Mar- 
guerite Houster, admitted having received 
at the gate from the prisoner’s son. The 
letters were in Hebrew and in German, the 
Jews of Metz habitually using the latter 
tongue for conversation. Some delay oc- 
curred in discovering an interpreter for the 





494 





The Green Bag. 





Hebrew letters, but one was at last found in 
the person of a young man named Louis 
Anne, a shoemaker, formerly a Jew. He 
read his translations in the presence of the 
accused, who admitted their fidelity, with 
the exception of the letter taken from the 
servant Houster. 

The communication in question was ad- 
dressed to the principal Jewish residents of 
Metz. It was read to them. They were 
united enough in condemning the interpre- 
tation of Louis Anne, but differed widely 
among themselves as to actual meanings, — 
the accused himself repeatedly varying his 
rendering of the same passage. At length, 
in despair, the authorities summoned to their 
aid Monsieur Paul Duralier, formerly a Jew, 
and an eminent physician of Metz, but 
since of Kaiserburg, in Alsace. 

This gentleman made a careful transla- 
tion, the correctness of which Levi ac- 
knowledged, objecting to only one word, 
“bound ” (4¢), in place of which he affirmed 
he had written “found” (¢vouvé), his object 
being, it was supposed, to induce an idea 
either that the child was yet alive, or, if 
dead, to conceal the kind of death to which 
it had been subjected. 

As the terms of this epistle are curious 
enough, and as to its testimony the result of 
the trial was principally due, it is here given 
literally after Duvalier’s translation : — 
Written by Raphael Levi, in his captivity, to the 

chief Fews of the Synagogue of Metz. 

Dear Directors, — I languish to learn what 
the Parliament hath pronounced, for the at- 
torney of the king hath spoken, and I dwell 
in constant fear. Let me know, I pray you, the 
proceedings of the court, and what the control- 
ler? doth before it. 

The jailer’s servant told me that the Jew 
who brings my victuals said they bound (/#) the 
child. Ah! write to me concerning my wit- 
nesses. Write me everything, so that I may for 
once receive a little comfort. 

That Homan ‘ visited the prison to-day, and 


1 A person at Boulay, to whom he was in debt. 
2 Corruption of “ Haman,” — the most injurious epithet 
a Jew can apply. 








said that he would upset all that justice had 
hitherto effected. Look, therefore, to the Par- 
liament. Invoke them that I may be released 
from this wretchedness, — debarred as I am from 
speaking to my dear wife and children ; unable 
to reckon with the controller, my creditor. Ah, 
I am unhappy ! 

I will die like a son of Israel, and glorify 
the name of God. All I ask is that my daughter 
Blimelé (who is betrothed) be married, and that 
my wife and little ones be cared for. 

J am plunged in this misery for the sake of 
the community. God will help me in it. 


This letter bore no date; neither did any 
of the others, which contained little more 
than hints for the guidance of the prisoner 
when confronted with the witnesses. One 
of them, however, seems to have enclosed a 
piece of knotted straw, which the accused 
was earnestly exhorted to place under his 
tongue when called upon for his defence, 
pronouncing at the same time five Hebrew 
words, the purport of which neither he 
himself nor any of his interpreters could 
explain. 

Another of the captured notes was ac- 
knowledged by the accused to be word for 
word as follows: — 


To Raphael Levi in his captivity: 

In case, O Raphael (the which Heaven 
forbid), thou art submitted to the torture, thou 
wilt repeat thrice the following words: Moi Fuif/, 
Fuif moi; vive Fuif, Fuif vive; mort Fuif, 
Fuif mort. 


Closely interrogated concerning these let- 
ters, especially the last, which was suspected 
to be a charm, Levi indignantly repudiated 
all dealings with sorcery, declaring that the 
above formula was nothing more than a 
prayer. 

Still laboring to save their fellow, the 
Jews of Metz now had recourse to a strat- 
agem, suggested, it may be, by the passage 
in Gen. xxxvii. 33: “ An evil beast hath de- 
voured him; Joseph is without doubt rent 
in pieces.” 

A report was industriously propagated 
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that the child had been carried off by wolves ; 
and liberal rewards, emanating from the Jews 
ihemselves, were offered to any person who 
“uight succeed in recovering a portion of the 
rémains or attire of the infant, sufficient 
‘to establish his identity. Within a day or 
two of the announcement of the rewards, 
the child’s little shirt was discovered, hang- 
ing ona bush at the distance of three feet 
from the ground, in a dense part of the 
wood, about a quarter of a league from 
Glatigny. 

Nor was this all. A woman living at Ka- 
tonfai, a little village not far from Glatigny, 
affirmed on oath that she one day encoun- 
tered on the road three Jews of Metz, whose 
names she did not know. These men en- 
tered into conversation with her, appearing 
anxious to learn what was thought and said 
in the neighborhood with respect to the 
missing child; and on her replying that 
even if he had been devoured by beasts, 
some portions of his dress might yet be 
found, one of the strangers eagerly assented, 
remarking, with significant emphasis, that 
the ead at least might be forthcoming. 

The observation seemed prophetic. Two 
days later,—that is, on the 26th of No- 
vember, 1669,—four swineherds, passing 
through the wood, came upon the head of 
a child with the neck and part of the 
shoulders, two little frocks (one within the 
other), one woollen sock, and a little red 
bonnet, — none of the articles of dress being 
either torn or discolored with blood! 

Thereupon the Parliament directed a com- 
missioner to repair to Glatigny, and report 
upon the discovery. In the presence of this 
officer, Lemoine at once identified his child’s 
dress. As for the head, so much was it 
mangled and disfigured, that the little fea- 
tures were no longer recognizable by mortal 
eyes. The flesh, notwithstanding, was singu- 
larly firm and fresh, and the blood in the 
veins seemed scarcely dried. The swine- 
herd described the manner in which the 
articles had been found; and one of them 
boldly affirmed that it was impossible the 





child had been mangled by beasts, since, not 


to mention that the clothes were whole and 
unstained, he had observed that when a 
wolf attacked a sheep or any other domestic 
animal, it invariably preyed upon the head 
first. 

Two master-surgeons, after minute exami- 
nation, gave it as their opinion that the child 
had lived and breathed much within the 
period (two months and-a day) that had ~ 
elapsed since his disappearance. 

The accused, in refuting the testimony 
that sought to fix his identity, returned to 
his a/zbz, and averring parenthetically that 
he had worn no mantle on the day of the 
supposed abduction, stated, as before, that 
he had arrived at his own dwelling at Boulay 
by four o’clock in the afternoon. 

These two statements were contradicted, 
singularly enough, by two of his own wit- 
nesses, who asserted that on the 25th of 
September he had passed them, as though 
coming from Metz, at about half an hour 
before sunset (this, being about the equinox, 
would make it between half-past five and 
six) ; that he was mounted on a white horse, 
wore a mantle, was alone, and appeared so 
much agitated that he permitted his horse 
to wander from the road, to which they (the 
witnesses) reconducted him. 

Certain neighbors of one Gideon Levi, a 
Jew residing at Hex,—one league from 
Glatigny and three from Metz, — deposed 
that ever since the loss of the child, Jews 
of Metz were perpetually visiting Levi's 
house, sometimes in parties of three and 
four, even five and six,—and this at all 
hours of the day and night. One swore to 
having seen Gideon Levi quit his house and 
go into the wood, carrying on his back a 
hotte (scuttle); and another declared that 
Gideon had advised him to join in the search 
for the remains, and even indicated the 
direction in which they would probably be 
discovered. Upon this evidence Gideon was 
apprehended and interrogated. He denied 
all knowledge of the crime; and admitted 
that, by the direction of the Jews of Metz, 
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he had sent persons to search the wood, and 
promised a hundred crowns for the discovery 
of any trace of the young Lemoine. Once 
only, during the protracted investigation, 
did the accused commit himself by incon- 
sistent statements. He declared before the 
parliamentary commission that he could not 
possibly have carried the child upon his 
horse, the latter being already laden with 
‘barrels of oil and wine which he had pur- 
chased at Metz; whereas before the lieu- 
tenant-criminel, on the 14th of October, he 
stated that he had placed the barrels on 
his son’s horse and sent him forward, re- 
marking that he himself, travelling more 
lightly, would easily overtake him. 

Upon the whole evidence, the Court de- 
creed as follows: — 


“Annulled the former judgment. Declared 
the accused, Raphael Levi, Jew, guilty of having, 
on the 25th September, 1669, upon or near the 
highway, near Glatigny, stolen the body of the 
child of Gilles Lemoine, aged three, whose head 
and neck have since been found exposed in the 
adjacent wood. In reparation, condemned the 
said Raphael Levi to make the amende honorable 
before the great door of the cathedral church of 
Metz ; and kneeling in his shirt, a rope about 
his neck, and a burning taper of three pounds’ 
weight in his hand, to confess his crime, declare 
his repentance, and ask pardon of God, the king, 
and the law. This done, the said Raphael Levi 
should be conveyed to the field of Seille, and 
there burned alive, and his ashes scattered to 
the winds; himself having been first submitted 
to the question ordinary and extraordinary, in 
order to discover in whose hands he deposited 
the child, and the manner of its death; the 
goods of the condemned to be confiscated — 
one thousand livres paid to the king, and one 
thousand five hundred to Gilles Lemoine, to- 
gether with the expenses of the process. 

“ Ordered, further, that Gideon Levi be sub- 
mitted to the question ordinary and extraordi- 
nary, to discover by whom the remains of the 
child Lemoine were placed in the wood; that 
Marguerite Houster be summoned before the 
council, and severely reprimanded for conveying 
letters to the said Raphael Levi; lastly, that 








Mayer Schaube, Jew, of Metz, be committed to 
prison, and his goods inventoried, with a view 
to more ample inquiry as to the place in which 
the child Lemoine was secreted. Done at Metz, 
in Parliament, in the chamber De la Tournelle, 
Jan. 16th, 1670.” 


Gideon Levi was subjected at once to the 
torture, but without obtaining from him any 
revelation ; and as it was by that time late 
in the day, the execution of the sentence on 
Raphael Levi was postponed to the following 
morning. At eight o’clock, accordingly, 
the unhappy criminal was conducted to the 
torture-chamber. Casting one hasty glance 
around upon the terrible apparatus, he drew 
from his pocket a small volume in the He- 
brew character, and proceeded to read from 
it certain words; but the jealous suspicion 
of Messieurs the Commissioners instantly 
took the alarm. These words might contain 
a spell similar to that contained in the for- 
mula he had been instructed to utter when 
submitted to the question. The book was 
taken away. 

The sentence was then read; the con- 
demned man evincing no emotion. When 
it was finished, he calmly observed that he 
had no complaint to make of his judges ; 
but as for the witnesses, they had spoken 
falsely and betrayed him to death. He 
warned the Commissioners that, should the 
agonies of torture force any- confession from 
his lips, he would revoke it within an hour. 
This declaration he repeated thrice. 

The warning proved superfluous. So far 
from confessing anything, he never ceased, 
while consciousness lasted, to insist upon 
his innocence. It was remarked that during 
the severest moments of the torture — for 
example, while suspended in the air with 
heavy weights attached to his toes— the 
prisoner remained for a quarter of an hour 
in a kind of lethargy, apparently quite insen- 
sible to pain. Some of those present at- 
tributed this to the effect of the words they 
had imprudently permitted him to pronounce 
before the book was taken from him ; “ but,” 
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says the excellent advocate, gravely, “it is 
surely a simplicity on the part of any to 
believe that the speaking of certain syllables 
can be productive of such an effect.” 

Torture having done its miserable worst, 
the criminal was conveyed to the cell for the 
condemned, and handed over for a time to 
two reverend persons,—the Sieur d’Arras 
(curate of St. Marcel of Metz) and a Capu- 
chin friar,— who were awaiting him with 
the benevolent purpose of exhorting him to 
embrace the Christian faith. The unhappy 
culprit, though acknowledging that he had 
not too deeply studied the mysteries of 
his own faith, still refused to substitute 
another, and turning away from his ex- 
horters, seemed to await with impatience 
the closing scene. 

Conducted at last towards the place of 
punishment, he tied round his left arm and 
forehead narrow strips of leather, with knots 
in the centre. One of the officers having 
demanded the meaning of this ceremony, 
Levi replied that in the knots were contained 
the commandments of his law, and that it 
was customary with his people at the point 
of death to attach them thus to the head and 
arm. Still haunted with the idea of some 
concealed spell, the intelligent Commission- 
ers deprived the criminal of these symbols, 
and once more pressed him to acknowledge 
the abduction of the child, the place of its 
concealment, and the time and manner of its 
murder. 

Raphael Levi returned thereupon to his 
first unqualified denial, asserting that he was 





perfectly innocent, and the witnesses for- 
sworn. It was remarked that during the trial 
he had, nevertheless, made no exception to 
their testimony. 

Still, the Church made one final effort to 
secure the convert. The curate and Capu- 
chin pressed up to him, and were commenc- 
ing a new exhortation, when the criminal, 
bound as he was, pushed them from him 
with his elbows, sternly desiring them to 
notice that he died as he had lived —a Jew: 
and that, dying in such a manner, his soul 
would assuredly be carried into Abraham’s 
bosom ; even adding that for the act imputed 
to him as a crime, he would not ask pardon 
of God himself! This last expression con- 
firmed the then popular opinion that the 
Jews included the abstraction and murder of 
Christian children in the category of religious 
acts! . 

The courage and calmness of the con- 
demned man, whatever their source, re- 
mained unabated to the end. Arrived at the 
pile, he dressed himself, unaided, in the gar- 
ment in which he was to suffer. Attached 
to the stake, and pressed to the last moment 
on the one side to confess his crime, on the 
other to disavow his creed, the unhappy man 
continued to reply with as much courage as 
though he had not been standing on the 
verge of death. 

At last, turning to the executioner, he 
begged him to put an end to the scene by 
strangling him with the rope that confined 
him to the stake. 

And this was done. — Fudicial Dramas. 
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POPULAR LAW. 


N Boswell’s “ Life of Johnson” a story is 
told of one Betty Flint who was charged 
with stealing a counterpane. The judge, 
who was partial to the fair sex, observed that 
the prisoner was good-looking, and let her 
off. ‘And now,” said Miss Betty Flint, — 
“now that the counterpane is my own, I 
shall make it into a petticoat.” The remark 
seemed uncalled for, and must have filled the 
minds of those present in court with a vague 
feeling that injustice had been done somehow 
and to somebody. But it is not unlikely that 
disinterested parties were pleased with the 
acquittal of the prisoner, because she was 
evidently a woman of some personal attrac- 
tions. Now, it is a principle of English 
popular law, even to this day, that a pretty 
woman can commit no offence; or if she 
can, then that there are always extenuating 
circumstances. These extenuating circum- 
stances are usually a good figure, bright eyes, 
plump cheeks, a well-shaped nose, and 
satisfactory lips. 

When women produce an equal effect on 
public opinion with men, we shall probably 
find it laid down as a corollary to the prin- 
ciple above mentioned that a handsome man 
cannot transgress the law. The beauty of 
the race may then be expected to improve 
very rapidly, for it is clear that the ugly and 
law-abiding part of the community will be at 
the mercy of the unrestrained Venus and 
Adonis ; they will consequently suffer severely 
in the battle of life, and probably not survive 
very long. It is already a noticeable fact that 
the handsome Latin races are less law-abiding 
than the pudgy-faced Teutons. Perhaps the 
explanation is to be found in the connection 
between good looks and inability to commit 
crime in the eye of so-called administrators 
of the law. 

A second principle of popular law is that 
if a man has been nearly convicted of a crime 
he ought to be punished to some extent. In 
such cases moral certainty ought to override 





legal technicalities. Thus there is a sentence 
on record of a Western judge which probably 
gave general satisfaction at the time it was 
pronounced. A man was charged with for- 
gery and a number of other offences, but the 
prosecution succeeded in establishing only 
the charge of forgery. For this the judge 
sentenced the prisoner to one year’s imprison- 
ment ; “but,” he added, “ you are sentenced 
to an additional fourteen years for general 
cussedness.” Nothing could be more in 
accordance with popular notions of justice. 
Connected with this principle is the theory 
that when a serious crime has been com- 
mitted a corresponding punishment ought to 
be meted out to some one or other, just as 
during the siege of Paris by the Germans it 
is related that people went about exclaiming 
that somebody ought to get shot. There 
were long periods when only buildings suf- 
fered, and though the French soldiers loudly 
proclaimed that they were ready to die for 
their country, somehow or other they failed 
to do it. This gave an air of unreality to the 
siege in its earlier stages, —it was not busi- 
ness, and it was not war. It is the same in 
popular law. Thus some English travellers 
were once touring in Arabia, when they were 
set upon by a band of robbers and deprived 
of their baggage. They proceeded to com- 
plain to the local Cadi, who promised to 
bring the marauders to justice. When the 
day came on which the Cadi was accustomed 
to administer the law, the Englishmen were 
invited to attend the court, and were accom- 
modated with seats on what, for want of a 
better word, may be called the bench. Coffee 
was handed round, and everything was done 
to make the Englishmen feel that they were 
the objects of courteous sympathy. They 
were called upon to state their case, which 
they did, and found no difficulty in establish- 
ing it. “ Well,” said the Cadi, “ what pun- 
ishment would you like the prisoners to be 
subjected to? Shall they be scourged, or 
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bastinadoed, or thrown into a dungeon? 
You have only to name the sentence, and I 
will pronounce it.””’ The Englishmen decided 
in favor of scourging. “Bring in the pris- 
oners,” exclaimed the Cadi; and now for the 
first time those unhappy men were intro- 
duced into the court. “ You are convicted,” 
said the magistrate in his sternest tones, 
“of robbing these honorable Englishmen. 
It is intolerable that this kind of lawless- 
ness should prevail, and you are sentenced 
to be scourged.” In a moment the prisoners 
were stripped and the punishment began. 
“Stop!” exclaimed one of the Englishmen, 
“those are not the men!” ‘My dear 
friend,” replied the Cadi, while the scourging 
continued merrily, “of course they are not 
the men. But they will do very well. It is 
perfectly impossible for us to catch the 
scoundrels who robbed you ; but it is neces- 
sary, in the interests of justice, that somebody 
should be punished for such offences, if only 
to bring home to the minds of the real rob- 
bers the kind of sentence that would be 
passed upon them if they were really 
caught.” This theory of the scapegoat 
seems to have been almost instinctive with 
all peoples and at all times. In cases of 
doubt it insures that every offence shall be 
followed by an adequate punishment. If 
the offender can be punished, so much the 
better ; if not, a “whipping boy” or scape- 
goat must be punished instead. It is a 
curious idea, and very repugnant to enlight- 
ened modern thought; but it lingers on in 
unwritten popular codes of law, as may be 
gathered from the free and easy way in 
which mobs are wont to wreak their ven- 
geance on the innocent when they are unable 
to touch the guilty. 

Mob law is the law of passion and emotion. 
“I hate you; I never hate without good 
reason; therefore you are bad and ought 
consequently to be punished,” — this is its 
fundamental precept, and, mutatis mutandis, 
we may put “love” for “hate.” But this 
kind of argument is not confined to localized 
mobs merely ; there is the rabble rout of 





sentimentalists who find in certain news- 
payers (which shall be nameless) a common 
rallying-ground. These men are fond of 
talking of the “Spirit of the Age.” They 
would condemn the advocates of Lynch law ; 
they would despise a judge who was not im- 
partial ; but they think that in appealing to 
the Zeit-Geist, or Spirit of the Age, they are 
taking up a quite unexceptionable position. 
Now, the Spirit of the Age is nothing more 
than the emotions of Brown, Jones, and 
Robinson, the aforesaid sentimentalists, when 
they find that the law says one thing and 
they desire another. If a pretty woman is 
condemned to be hanged, Brown, Jones, and 
Robinson scream in chorus that hanging 
women is opposed to the Spirit of the Age. 
But if an ugly old hag is sentenced to death, 
these worthy gentlemen read the account of 
her execution with complacent satisfaction. 
Our modern prztors, the Home Secretaries, 
are always getting into hot water because 
they fail properly to interpret this vague and 
shifting spirit ; but the petitions and deputa- 
tions with which they are pestered during 
periods of excitement are really nothing more 
than a thinly veiled attempt to revert to 
emotional or mob law. 

“Ts it not lawful for me to do what I like 
with my own?” is a question that is very 
often asked by persons not accustomed to 
“exact thought.” A man’s wife is his own; 
therefore he may beat her. A man’s house 
is his own ; therefore he may make it a nui- 
sance to his neighbors. A man’s life is his 
own ; therefore he may take it. These are 
some of the deductions which are made 
every day from the above maxim of popular 
law. And we find even well educated per- 
sons drawing conclusions hardly less valid 
than those given above. Thus it is the 
commonest thing for women who have jilted 
their adorers to endeavor to retain the house- 
hold goods given them in contemplation of 
marriage. So, too, a man who has attached 
“fixtures” to the house he rents will often 
loudly bemoan his fate at not being allowed 
to remove them when he goes into fresh 
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quarters. The law of the land is here alto- 
gether out of sympathy with the popular 
notion of what law ought to be. The tenant 
has paid for the fixtures ; he considers them 
his own ; and yet he finds it is not lawful for 
him to do what he will with them. 

There arises from all these conflicts be- 
tween popular and statute law a vague dis- 
trust of the latter, which is not without its 
good results, inasmuch as it discourages too 
frequent lawsuits. ‘ The law,” wrote Charles 
Macklin, “is a sort of hocus-pocus saence, 
that smiles in yer face while it picks yer 





pocket ; and the glorious uncertainty of it is 
of mair use to the professors than the justice 
of it.’ The above view has probably more 
followers than that of Hooker, who declared 
that “of law there can be no less acknowl- 
edged than that her seat is the bosom of God, 
her voice the harmony of the world; all 
things in heaven and earth do her homage, 
the very least as feeling her care, and the 
greatest as not exempted from her power.” 
Perhaps, however, Macklin and Hooper 
speak of different kinds of law. — London 
Globe. 
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interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


UR December number will contain an 
article on “The Supreme Court of Rhode 
Island,” written by Stephen O. Edwards, Esq., of 
Providence. The illustrations will include por- 


Staples, Durfee, Stiness, Wilbur, Tillinghast, and 
Matteson. 

The December number will also contain an 
exceedingly interesting sketch of William A. 
Beach, by Horace Russell, Esq., of New York. 
A full-page portrait of Mr. Beach will accompany 
the sketch. 





ArTer the portrait drawn of himself by himself 
in a recent number of the “ Albany Law Journal,” 
we cannot conceive how the “ flirtatious” editor 
of that paper could have committed the oversight 
to which he pleads guilty below. 


Editor of the “ Green Bag”: 

A New York lawyer writes me: “ How could you 
miss the ‘Seven Sutherland Sisters’ in your metrical 
report of Rex v. Carlile?” 

I move to add to the report as follows : — 


And then the Seven Sisters Sutherland, 
Who at an upper window took their stand 
By turns, and combed their hair from morn till night, 
While people gazed and wondered at the sight. 
As “ beauty draws us by a single hair,” 
Much more these seven heads with locks so rare 
Soon clogged the narrow way to overflow, 
And spoiled a statuary’s trade below. 
’T was done to advertise their “hair restorer ; ” 
And so the judge, who was no blind adorer 
Of beauty, would not have the plea allowed 
That ’t was the statuary drew the crowd, 
And said this mermaid toiletting must stop, 
Or be conducted further in the shop.? 
IRVING BROWNE. 
1 See “Green Bag” for June, p. 238. 
2 Ellis v. Sutherland, 18 Abbott N. C. 126. 
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A PROSECUTING attorney in one of the counties 
of a Western State sends the following : — 


Editor of the“ Green Bag”: 

I am prosecuting attorney of this county, and 
what follows actually took place. I give the facts 
just as they are, except, of course, I do not give the 
names of the parties, but only their initials. 

Assault and battery had been committed in the 
county. The party “battered” went to see the 
prosecuting attorney about having the party who 


| “battered” him arrested and tried in the name of 
traits of Judges Greene, Ames, Bradley, Brayton, | 


the State for the offence. The guilty party and an 
uncle of his, getting wind of the fact that an in- 
formation was about to be filed, and knowing that 
one could be convicted only once for the same of- 
fence, went before a justice of the peace in their 
own township, before whom the following proceed- 
ings were had, as shown by the transcript of said 
justice, spelling and all, as follows: — 


Before S. L. C., J. P., etc. 
G. F.C. Plaintiff, v. G. H., Defendant. 


Be it remembered that on this day of ; 
1889, G. F. C., said Plaintiff, filed herein as his 
claim and cause of action against the Defendant, 
G. H., Chargeing him with strikeing one A. 

Thereupon, I issued an original notice to said 
Defendant G. H. returnable before me in my office 
in said Township on the day of , 1889, at 
ten o’clock, A. M., and delivered the same to 
Constable, for service. 

Now, to-wit, on this day of ——, A. D. 1889, 
this cause coming on for hearing, the Defendant 
G. H. appeared and confessed to the charge made 
against him therefore I Fined him one Dalar and 
the costs which is two Dallars and fifty cents and 
the two Dallars & 50 cts Being Paid By the De- 
fendant, I therefore Set the Prisner free. 

S. L. C., Justice of the Peace. 




















It is needless to say that when the case came to 
trial, with the State as plaintiff, on the information 
filed by the prosecuting attorney, said transcript 
of the former conviction wherein the uncle was 
plaintiff and prosecuting witness, did not aid the 
defendant any, but he had to pay another fine and 
costs. 

Probably his experience did not elevate his ideas 
of the law. 
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LEGAL ANTIQUITIES. 


THE following notice to the profession is ex- 
tracted from a New Jersey paper of 1821 : — 


“To be sold on the 8th of July, one hundred and 
thirty-one suits at law, the property of an eminent 
attorney about to retire from business. (NOTE. The 
clients are rich and obstinate.)” 





A REMARKABLE feature of the legal system of 
the twelfth and thirteenth centuries was the use 
made of men who betrayed their accomplices and 
became King’s evidence. When battle was a 
mode of defence which any criminal might claim, 
when most crimes required a private prosecutor, 
and when failure involved fine whether there was 
a duel or not, or imprisonment for false appeal, 
it was natural that men should shrink from the 
thankless and dangerous office of making the ap- 
peal. Hence, it may be, arose a certain readi- 
ness of the law to turn the approver, tainted 
though he was, into an officer of justice. He 
had to prove the truth of his charge, and pre- 
sumably also the sincerity of his own repentance, 
by fighting his quondam companion in crime. 

So far little objection on any score is admis- 
sible ; but all the approver’s functions were not so 
legitimate. Bracton says that the King might 
grant life and limb to a confessed criminal con- 
tingently on his ridding the land of a given num- 
ber of malefactors by his body. He then gives a 
form of pardon dependent on the condition that 
the recipient should conquer in five duels. Pos- 
sibly Bracton’s form was taken from an actual 
case in 1221, in which a horse-thief became 
approver to fight five battles. 

The approver’s neck was in no small danger 
until he finished the last of his battles. If one of 
his five appeals broke down without battle at all, 
his life was the forfeit ; and this was often the case 
where the appellee chose to be tried by assize, 
and not by battle. If in the battle itself the ap- 
prover pronounced “that odious word recreant,” 
—if he owned himself defeated, — death was 
equally the penalty. And if, with a catlike te- 
nacity of life, he had the luck to survive to claim 
his pardon and permission to go into exile, carry- 
ing the scars of his five victories, it is doubtful if 
the hard-fought-for freedom was always his, after 
all. For there is a faint touch of expostulation 





in Bracton’s tone when he says that when an ap- 
prover has done what he promised, faith ought to 
be kept with him. It is certain that at times the 
approver, although victorious, was hanged. 


FACETIZ. 


“I musr and will have order in this court,” 
sternly remarked a presiding magistrate; “I 
have disposed of three cases without hearing a 
word of the evidence.” 





A country laird, who had lately been elected 
to the office of justice of the peace, meeting a 
clerical gentleman on horseback, attempted jocu- 
larity by remarking that he was more ambitious 
than his Master, who was content to ride upon an 
ass. ‘They canna be gotten noo,” said the min- 
ister, “ for they ’re a’ made justices of the peace.” 


Upon one occasion, while arguing a case in the 
Supreme Court of Missouri, Mr. Hayden was in- 
terrupted by the presiding judge, who asked, 
“Why is it, Mr. Hayden, that you spend so 
much time in arguing the weak points of your 
case, to the exclusion of the more important 
ones?” “Because,” replied Mr. Hayden, “I 
have found, in my long practice in this court, 
that the weak points win fully as often as the 
strong ones.” 





A NEGRO being asked what he was in jail for, 
said it was for borrowing money. “ But,” said 
the questioner, “they don’t put people in jail 
for borrowing money?” “Yes,” said the dar- 
key ; “but I had to knock de man down free or 
fo’ times before he would lend it to me.” 


A WITNESS was testifying that he met the de- 
fendant at breakfast, and the latter called the 
waiter and said — 

“Stop!” exclaimed the counsel for the de- 
fence, “I object to what he said.” 

Then followed a legal argument of an hour and 
a half on the objection, which was overruled, and 





XUM 





Editorial Department. 


593 





the court decided that the witness might state 
what was said. 

“Well, go on and state what was said to the 
waiter,” remarked the winning counsel, flushed 
with his legal victory. 

“Well,” replied the witness, “he said, ‘ Bring 
me a beefsteak and fried potatoes.’ ” 


Jupce (fo Plaintiff). Who was present when 
the defendant knocked you down? 
PLAINTIFF. I was, your honor. 


Tue other day a juror noticed a brother-jury- 
man sitting next him having a quiet doze. He 
nudged the sleepy man, and whispered: “ Do you 
understand the judge’s charge?” 

“What?” exclaimed the drowsy juror, waking 
up with a start, — “what? He don’t charge us 
anything for that, does he? I thought that we 
were going to get pay —” 


A jupcE delivering a charge to a jury, said: 
“Gentlemen, you have heard the evidence. The 
indictment charges the prisoner with stealing a 
pig. This offence seems to be becoming a com- 
mon one. ‘The time has come when it must be 
put a stop to; otherwise, gentlemen, none of you 
will be safe.” 

At a Deemster’s Court in Ramsay, in the Isle 
of Man, a Jew was about to be sworn to give evi- 
dence. As Jews are always sworn on the Old 
Testament, and not the New, the Deemster re- 
quested the constable in attendance to fetch an 
Old one. After a while that worthy returned, and 
handed to the witness an ancient-looking, dilapi- 
dated book, which on being examined proved to 
be a New Testament. The Deemster’s attention 
being called to it, he asked the constable why he 
had not brought an Old Testament, to which the 
innocent reply was: “ Please, your honor, it was 
the oldest one I could find.” 





Durinc the trial of a case in the Camden 
County Circuit Court, the plaintiffs son (a raw 
country bumpkin) was testifying ; and as he per- 
sisted in addressing all his answers to his own 





counsel, who sat back of him and at the farthest 
possible point from the jury, both the court and 
jury had great difficulty in understanding anything 
that he said. Finally, after repeated requests 
from the court that he speak louder, the judge 
stopped the witness and said, — 

“You must speak so those gentlemen over 
there [pointing to the jury] can hear you.” 

“Why, Judge,” replied the witness, “ are those 
fellows interested in my case?” 

This innocent remark, as can well be imagined, 
provoked great laughter, in which both court 
and jury joined. 





A WESTERN judge delivering a severe lecture to 
a convicted prisoner in the presence of the jury, 
remarked : “ You are one of the most unmitigated 
scoundrels I have ever known. A jury of your 
peers has just properly convicted you, and you 
must suffer the usual penalty of those who keep 
bad associates,” 


A apy called at a lawyer’s office the other day, 
and asked to have suit begun against a former 
lover for breach of promise. “ He promised to 
marry me four times,” she said ; “ but he has n’t 
kept his word, and my affections are all blighted.” 

“ How much damage do you wish to claim?” 
asked the polite lawyer. 

“ Well, I was blighted four times, and I think 
one hundred dollars a blight is none too much.” 

So suit was entered for four hundred dollars 
for four blights. 


NOT E'S. 


Tue Advocate-General of Bengal, in addressing 
the High Court recently on the subject of Mo- 
hammedan oaths, in the old Supreme Court of 
Calcutta, said that the Moslem interpreter em- 
ployed in administering oaths to witnesses made 
a good deal of money by means of a private un- 
derstanding with the witness as to the mode of 
adjuring him. The form binding on the Moham- 
medan conscience is to make the Koran rest on 
the head while the oath is administered. But if 
the Koran is skilfully held just above the head, so 
as not to be in actual contact with it, the form is 
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not valid and the oath not binding. Many wit- 
nesses were thus enabled, through the aid of the 
interpreter, to lie without perjury. In an insol- 
vency case, in which a Jew sought the benefit of 
- the Act, a well-known barrister represented an 
opposing creditor. His instruction had been to 
question the applicant in regard to certain mat- 
ters in which his answers, if affirmative, would 
disclose valid ground for refusing the application. 
To the surprise of counsel the Jew denied every- 
thing, and it seemed as if his instructions were 
not correct. At this juncture it was suggested 
that the Jew be required to swear on the life of 
his son. ‘The advocate put this unusual sugges- 
tion to the presiding judge (Sir J. Colville), who 
adopted it, and the Jew was adjured accordingly. 
The same questions were again put to him; but 
this time they elicited affirmative replies, and 
counsel’s object was accomplished. — /rish Law 
Times. 

AN extraordinary story comes from America, — 
the land of cooling drinks, fearsome oaths, and 
all things strange and tall. It appears that a cer- 
tain Mr. Peter de Quincy, possessed of many 
shekels, has recently thought fit to die, and has 
left his entire fortune to his wife. There was 
nothing calling for comment in this commendable 
act; but the manner in which this fortune was to 
be disposed of is remarkable. The widow is to 
receive the entire capital literally at the rate of 
#20 (or its American equivalent) per hour. For 
many months to come the lady will have to at- 
tend the lawyer’s office, and as each hour strikes 
receive the correct amount from the cashier. 
History does not state whether this amusing 
game is to be played all night as well as all day; 
but if it is, the unhappy lady and the cashier may 
be expected to join the eccentric Peter at an 
early date. — The Jurist. 


“ TRUTH ”’ records a very singular case from Cey- 
lon. A man sold a horse; the purchaser did not 
pay for it, and the vendor claimed that the horse 
should be returned to him. This Mr. Mason, a 
magistrate, ordered should be done. But in the 
mean time the horse had been resold to the Chief- 
Justice. Mr. Mason ordered the horse to be pro- 
duced. So a policeman, seeing the animal stand- 
ing near the court in the carriage that had brought 





the Chief-Justice to the court, laid his sacrilegious 
hands upon it, took it out of the carriage, and de- 
livered it over to Mr. Mason. This the Chief- 
Justice held to be contempt of court, and fined 
Mr. Mason £10. 





“‘ PRESUMPTIVE proof,” observes the most agree- 
able of essayists, “ is a very presumptuous person- 
age. People circumstantially found guilty ought 
at the worst to undergo only a circumstantial 
hanging. A gallows should be paraded around 
them, the executioner should make a circuitous 
pretence of turning them off, and the bystanders 
should exclaim : ‘ There you are, not, indeed, posi- 
tively hanged, but circumstantially. You may pre- 
sume that you are dead ; the proof of your being 
so is not direct, but strong symptoms of an execu- 
tion are round about you. You may say that you 
have been in very hanging circumstances.’ ” 


In the case of Charles Areutzen e¢ a/s., who was 
arrested in Philadelphia for selling the “ Kreutzer 
Sonata,” on the ground that it was an obscene 
publication, Judge Thayer decided in favor of 
the book, and ordered the defendants to be dis- 
charged. In the course of his opinion the learned 
judge delivered himself as follows :— 


“ The Court was reminded upon the argument that 
the Czar of Russia and the Post-Office officials of the 
United States have condemned this book as an un- 
lawful publication ; that the former has prohibited its 
sale within his dominions, and the latter have forbid- 
den its transmission through the mails. 

“ Without disparaging in any degree the respect 
due to these high officials within their respective 
spheres, I can only say that neither of them has ever 
been recognized in this county as a binding authority 
in questions of either law or literature.” 





Honest witnesses, anxious to tell the truth, 
the whole truth, and nothing but the truth, do 
not receive from: the bench the protection to 
which they are entitled. They are badgered, 
brow-beaten, and sometimes made to commit 
involuntary perjury, by “smart” lawyers, “the 
Court ” smiling the while, and seeming to enjoy 
the overbearing insolence of the bar. It is a 
disgrace to the dignity of justice that such 
things are permitted and even tacitly encour- 
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aged. Why should a respectable citizen be 
brought into court to be made a butt for the 
stale wit and libellous innuendoes of so-called 
professional gentlemen? Why do judges allow 
the ordinary courtesies of life to be violated 
every day in the tribunals, where, if anywhere, 
the rules of decency and decorum should be 
rigidly enforced? Why should a pert attorney 
be permitted to imply by his mode of exami- 
nation that a gentleman and a man of honor, 
whom he knows to be such, has appeared on the 
witness-stand for the express purpose of perjur- 
ing himself, and is, upon the whole, a suspicious 
character? , 

Is it not enough that an honest man should 
be taken from his business without compen- 
sation to testify in a case in which he has no 
personal interest, but he must also have his 
reputation assailed and his feelings wrung by 
a lawyer who is paid for the job?— Mew York 
Ledger. 


A RATHER curious affair will, it is expected, 
shortly be brought under the notice of the Paris 
law courts. A French gentleman, the owner of 
an estate in the department of Seine-et-Oise, 
has, it appears, in his grounds a large number of 
hawthorns of a very rare species, and he is justly 
proud of them. A short time ago a letter was 
brought to him, the writer of which was no less 
a personage than Monsieur le Maire of the local- 
ity, who, to his surprise, informed him that the 
said hawthorn-trees were the bane of the Com- 
mune. According to the Mayor, so deleterious 
were the attributes of the peculiar variety of 
hawthorn that adorned the gentleman’s grounds, 
that the whole country-side was, and had been 
for a long time past, suffering from their influ- 
ence. In a word, the two years during which 
they had flowered had witnessed all kinds of 
calamities in the Commune, where neither the 
crops nor the health of the inhabitants had 
prospered. Therefore the worthy Mayor, being 
for some reason fully persuaded that the haw- 
thorns were to blame, took the advice of the 
local Council, the result being an ultimatum that 
the gentleman must forthwith destroy these dis- 
astrous trees; or if he refused so to do, the 
Garde Champétre would be instructed how to 
proceed. It need hardly be said that the owner 
of the hawthorns means neither to destroy them, 





505 





nor to allow them to be destroyed by order of 
the Mayor, who is determined, if these terrible 
trees are not cut down, to bring the matter be- 
fore the tribunals. — London Standard. 


REVIEWS. 


THE leading article in the Law QUARTERLY 
Review for October is on “The Law of Criminal 
Conspiracy in England and Ireland,” by Kenelm 
E. Digby. ‘The other contents are: “The Bour- 
goise Case, in London and Paris,” by Malcolm 
Mcllwraith ; “The Compulsion of Subjects to 
leave the Realm,” by Wm. F. Craies ; “ Remote- 
ness and Perpetuity,” by J. Savill Vaizey and G. 
H. Blakesley; “ Tinkering Company Law,’ by 
Edward Manson ; “ Difficulties of Abstract Juris- 
prudence,” by W. W. Buckland ; “ Gifts of Chat- 
tels without Delivery,” by Sir Frederick Pollock. 


THE October number, which completes the 
twentieth year of the CENTURY, opens with a fron- 
tispiece portrait of Joseph Jefferson. The last 
instalment of the autobiography accompanies the 
familiar face, —an instalment which the author 
considers the most important of all; perhaps be- 
cause it contains, at considerable detail, his own 
final reflections upon the art of which he is an 
acknowledged master. Professor Darwin, of Cam- 
bridge, England, contributes a paper of high and 
original value on “ Meteorites and the History of 
Stellar Systems.” ‘A Hard Road to Travel out 
of Dixie,” is the accurate title of a paper in the 
CENTURY’S new war-prison series. The present 
contribution is by the well-known artist and illus- 
trator, Lieut. W. H. Shelton, of New York. Mr. 
Shelton naturally furnishes his own illustrations 
for his own story of hardship and adventure. 
“ Prehistoric Cave-Dwellings”’ is a profusely and 
strikingly illustrated paper by F. T. Bickford, on 
the prehistoric and ruined pueblo structures in 
Chaco Cafion, New Mexico; the Cafion de 
Chelly, Arizona, —the ancient home of the most 
flourishing community of cave-dwellers, — and 
other extraordinary cave-villages not now in- 
habited. The first article in the number is a 
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pleasant travel sketch, — “ Out-of-the-Ways in 
High Savoy,” by Dr. Edward Eggleston, fully 
illustrated by Joseph Pennell. Mr. La Farge’s 
“Letters from Japan” have for their most strik- 
ing feature this month the description, in word 
and picture, of fishing by means of cormorants 
in a Japanese river. Mrs. Amelia Gere Mason 
closes in this number her first series of articles 
on “The Women of the French Salons.” These 
articles having been so successful, Mrs. Mason 
has been asked to furnish a supplementary paper 
or two on Mesdames Récamier, De Stael, and 
Roland. Miss Helen Gray Cone contributes a 
paper on “ Women in American. Literature,” in 
which she reviews the whole field of American 
female authorship. In fiction, the October num- 
ber closes Mrs. Barr’s story of “ Olivia ;” and 
gives a sketch by a new Southern writer (Mrs. 
Virginia Frazer Boyle), and a story by Miss Sarah 
Orne Jewett, — both illustrated by Kemble. 


THE conclusion of Mrs. Deland’s “Sidney ” 
occupies the first place in the ATLANTIC for Octo- 
ber, and the final chapters have that intensity of 
feeling which is called forth by the statement of 
the theory of her story; namely, that love and 
self-sacrifice are the things which alone make life 
worth having. “ Felicia’? comes to a climax in 
the marriage of the heroine with a man to whose 
occupation in life both she and all her friends 
strenuously object. Dr. Holmes’s “Over the 
Teacups ” also relates to marrying and giving in 
marriage ; and, moreover, describes a visit to a 
certain college for women, not a thousand miles 
from Boston. The first chapters of a forthcoming 
serial story by Frank Stockton are announced for 
next month. The other striking papers of the 
number are a considération of Henrik Ibsen’s life 
abroad and his later dramas, Mr. Fiske’s “ Bene- 
dict Arnold’s Treason,” Mr. J. K. Paulding’s 
“4 Wandering Scholar of the Sixteenth Cen- 
tury,” — Johannes Butzbach, — Mr. McCrackan’s 
account of Altdorf and the open-air legislative 
assemblies which take place there, and Pro- 
fessor Royce’s paper on General Frémont. Miss 
Jewett’s Maine sketch, “ By the Morning Boat,” 
and a poem by Miss Thomas on “Sleep,” should 
be especially remembered. ‘The usual Contri- 
butors’ Club, and several critical articles, one 





of which is a review of Jules Breton’s “ La Vie 
d’un Artiste,” complete the issue. 


No one can write sea-stories like W. Clark 
Russell. ‘They are as healthful and invigorating 
as old Ocean itself. One of his most interesting 
tales, entitled “A Marriage at Sea,” is published 
in full in Lrpprncort’s MaGazine for October. The 
other contents of this number are exceedingly 
attractive. ‘‘Tartuffe in Ebony” is an entertain- 
ing sketch by a young Southern writer, — Jeannie 
Drake. Rose Elizabeth Cleveland contributes an 
article entitled “ My Florida ;” and L. R. McCabe 
writes of “ Le Prix de Rome,” and of the advan- 
tages it offers to its winners. He advocates 
the establishment of some such institution in 
this country. Professor Skidmore contributes a 
thoughtful article on “ University Extension ;” 
Edward Fuller censures the American public for 
their want of taste in dramatic affairs, in a paper 
entitled “The Public and the Stage;” and M. 
Helen Lovett points out some of the “ Fallacies 
of the Woman Suffragists.” Julian Hawthorne 
has a discriminating essay on Rudyard Kipling, 
and a third instalment of the entertaining series 
of “ Round-Robin Talks” is given. 


THEODORE CHILD’s series of South American pa- 
pers, which is attracting so general attention, is 
continued in Harper’s MacazineE for October, in 
an article on “ Agricultural Chili,” describing the 
farming resources of that country, methods of 
cultivation and irrigation, wine culture, wages 
of laborers, etc. ‘The article is accompanied by 
fourteen illustrations from photographs, and from 
drawings by leading American artists. Julian 
Ralph, in an article entitled ‘“ Antoine’s Moose- 
yard” (illustrated by F. Remington), gives an 
interesting narrative of hunting adventures in the 
wilds of Canada. Joaquin Miller relates the story 
of a visit to the historic neighborhood of Sher- 
wood Forest, and of some “ Nights at Newstead 
Abbey” spent in the haunted bedchamber of 
Lord Byron. This article is illustrated from pho- 
tographs and drawings by American artists. L. 
E. Chittenden gives a history of the “ New Mon- 
eys of Lincoln’s Administration,” and George 
Ticknor Curtis contributes an interesting chapter 
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of “Reminiscences of N. P. Willis and Lydia 
Maria Child.” Daudet’s “ Port Tarascon,” of 
which the fifth instalment appears in this number, 
still maintains its interest, while it is evident that 
a crisis is approaching in the fortunes of the hero. 
The usual number of illustrations by French art- 
ists add interest to the story. The short stories 
are by George A. Hibbard, Anna C. Brackett, 
A. B. Ward, S. P. McLean Greene, and Jonathan 
Sturges. Among the poems are “Six Sonnets by 
Wordsworth,” accompanied by eleven illustrations 
from drawings by Alfred Parsons; “The Dream 
of Phidias,” by Rennell Rodd ; and “ An Autumn 
Song,” by Nina F. Layard. 


ScrIBNER’s MacGazinE for October contains a 
varied selection of articles. Some treat of life 
and adventure; others of interesting natural 
phenomena ; while still others are of great prac- 
tical value. There is no lack of good fiction 
and poetry, and many rich illustrations. Her- 
bert Laws Webb, who writes “ With a Cable Ex- 
pedition,” was a member of the technical staff of 
a cable-ship, and from full experience describes 
the unique life on one of these vessels. “The 
City House in the West” is contributed to the 
“Home” series by John W. Root, a leading 
architect of Chicago. Mr. Zogbaum’s second 
article on the “ New Navy ” pictures life with the 
“White Squadron” in ports of the Mediterranean. 
Rev. Newman Smyth contributes “The Lake 
Country of New England,” —an illustrated ac- 
count of camping and canoeing in the Maine 
Wilderness. Prof. N. S. Shaler’s second paper 
on “Nature and Man in America” shows how 
the physical conditions of that part of North 
America east of the Mississippi “insure the pro- 
found diversifying influences which come to man 
from his occupations.” There is a short story 
by a new writer, the scene of which is in the 
Bolivian Andes; a strong instalment of the dra- 
matic novel “Jerry;” and poems by Edith M 
Thomas, Mrs. Fields, C. P. Cranch, and others. 
The frontispiece is the third of Mr. Weguelin’s 
artistic illustrations for Odes of Horace. Mr. 
Gladstone’s translation of the “ Lovers’ Quarrel ” 
is reprinted with it. The Point of View discusses 
“ A French View of American College Athletics,” 
“A Study of Heirs,” etc. 





BOOK NOTICES. 


COMMENTARIES ON THE Law oF MUNICIPAL 
CoRPORATIONS. By Joun F. Ditton, LL.D. 
Fourth Edition, thoroughly revised and en- 
larged. Little, Brown, & Co., Boston, 1890. 
Two vols. Law sheep. $12.00 net. 


No work has been given to the profession in recent 
years which has attained such a prominent position 
among legal text-books as this treatise of Mr. Dil- 
lon’s. When the first edition was published, some 
eighteen years ago, the profession were quick to 
recognize its merits, and successive editions have 
only served to increase the admiration felt for the 
thorough, conscientious, and exhaustive treatment of 
the subject by its author. During the nine years 
which have elapsed since the last edition appeared, 
numerous decisions of the courts and legislative 
enactments have more or less changed, modified, and 
enlarged the law regarding Municipal Corporations ; 
and as a result there is in this new edition scarcely a 
single section that is without alterations or additions. 
Judge Dillon, in his preface, says that “he has 
sought with diligent and loving care to make the 
revision thorough; ” and chapter after chapter bears 
evidence of the diligence and care bestowed upon 
the task. Many of these chapters have been con- 
siderably enlarged, particularly those treating of 
constitutional limitations upon the powers, rights, 
duties, and obligations of municipal corporations 
and streets. Numerous additions have also been 
made to the chapters on Contracts, Eminent Do- 
main, Taxation, and Actions and Liabilities. Two 
hundred and fifty-eight pages have been added to 
the text, and three hundred and fifty-nine to the en- 
tire work, and it now adequately presents the law 
relating to our municipalities as it exists to-day. The 
profession have to thank Judge Dillon for a trea- 
tise complete in every respect, and one which fur- 
nishes a concise and exhaustive setting forth of 
the law upon one of the most important subjects 
in jurisprudence. 


A Brier Dicest OF VOLUMES 7 TO I2 OF THE 
AMERICAN STATE REPORTS, together with an 
index to the notes and a table of cases reported 
in Volumes 1 to 12. The Bancroft-Whitney 
Company, San Francisco, 1890. 


To those of the legal profession who use this 
series of reports this Digest will be found to be 
almost indispensable. The series is assuming such 
proportions that a great loss of time would be neces- 
sarily involved in the search for any desired case, 
and it is a most excellent idea of the publishers to 
give a good index digest for every six volumes. 
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THE UNWRITTEN CONSTITUTION OF THE UNITED 
States. A philosophical inquiry into the 
fundamentals of American Constitutional Law. 
By CHRISTOPHER G. TIEDMAN, A.M., LL.B. 
G. P. Putnam’s Sons, New York.  18go0. 
(W. B. Clarke, Boston.) 


This little work cannot fail to be of great interest 
to those who desire to know something of the origin 
and development of American Constitutional law. 
Mr. Tiedman is a lawyer of profound learning and 
the author of several valuable legal text-books, and 
in the treatment of his subject in this present work, 
he displays a vast amount of learning and thorough 
knowledge of the matter with which he deals. The 
book should be read not only by every lawyer, but by 
every one interested in the political history of the 
United States. 


THE DoctTRINE oF Equity. A COMMENTARY ON 
THE LAW AS ADMINISTERED BY THE COURT OF 
CHANCERY. By JoHN Apams. Eighth Edi- 
tion, by Robert Ralston, of the Philadelphia 
Bar. T. & J. W. Johnson & Co., Philadel- 
phia, 1890. $6.50. 


But few law books can claim the distinction of an 
eighth edition, and the fact that Adams’s Equity has 





attained this honor is most convincing proof of the 
high estimation with which it is regarded by the pro- 
fession. On the subject of which it treats, it stands, 
perhaps, at the head of text-books. The work is 
written in a clear and concise style, and the original 
text has been added to and enriched by the labors of 
such well-known legal writers as Henry Wharton, 
George Sharswood, and George Tucker Bispham, 
who have edited successive editions. Mr. Ralston 
has still further enlarged the notes by adding refer- 
ences to American and English decisions since the 
publication of the last edition. In its present form 


| it leaves nothing to be desired, and it will find such 
| favor with the profession that we venture to predict 


that this eighth edition will not be the last. 


Tue Law or Private RIcHT. By Georcre H. 
SmitH. The Humboldt Publishing Company, 
New York, 1890. 


Mr. Smith believes that the theory of jurisprudence 
now generally prevailing in England and this country 
is fundamentally erroneous; and this little work is 
devoted to an attempt to expose the radical errors of 
the theory referred to, and also to an exposition of 
what he considers the true theory of the law. The 
work is prepared with evident care, and contains 
many suggestions worthy of consideration by the 
profession. 








XUM 








XUM 


XUM 




















